








DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA. 


JUNE TERM, A. D. 1880. 


Tue SratTe oF FLoRIpA, EX REL. CHARLES Scott, vs. THE 
Boarp or County CoMMISSIONERS OF JEFFERSON CouNTY. 


1. A writ of mandamus, to compel a Board of County Commissioners 
to meet and fully perform a public duty required by law, may be 
issued on the relation of a private citizen when the board has neg- 
lected or refused so to meet and perform as required by law. 

2. But such writ cannot be demanded by one citizen in behalf of an- 
other, or a number of others, to compel a Board of County Com- 
missioners to grant a certificate, or certificates, to which such oth- 
ers may be entitled under the registration law of 1877. Such in- 
dividual right must be prosecuted by each person entitled to the 
individual relief. 

3. A Board of County Commissioners have no power to control the reg- 
istration of voters by the clerk of the court, and have no power to 
place names upon the registration lists, except while the lists are 
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before them for revision, to restore names improperly or inadver- 
tently erased. 


4, The existence of circumstances indicating that members of the 


County Board do not intend to meet at a time, and for public pur- 
poses, as provided by law, will not authorize a mandamus before 
an actual omission of duty has occurred. 


5. Application to the County Commissioners for a certificate for the 


purpose of having a name restored to the registration list, by a per- 
son whose name has been improperly struck from the list, and the 
granting of such certificate, and presenting the same to the clerk, 
is not the exclusive method of procuring the re-enrollment of such 
name. Every person having the legal qualifications of an elector 
is entitled to have his name entered upon the registration list by 
the clerk, upon taking the prescribed constitutional oath before 
the registration officer or clerk, even though his name has been 
improperly erased by the board. The clerk or registration officer 
has no judicial or other discretion to refuse registration when the 
oath is tendered. 


6. The wrongful or improper erasure or omission of the name of a per- 


son who has been registered as a voter will not deprive him of the 
right tovote. He is entitled to vote on taking the oath prescribed 
in the 16th section of the election law, as amended by section 7 of 
the act of 1877, in cases where his name does not appear on the 
list. If his right to vote is challenged, he must also take the oath 
required of persons challenged. 


7. The provision at the end of section 7 of the act of 1877, (amending 


section 16 of the act of 1868,) requiring the persons offering to vote 
to produce witnesses who are personally known to two members 
of the board of inspectors of election, &c., creates a court with pe- 
culiar powers, unauthorized by the Constitution, and is void. 


(The above notes numbered 5, 6 and 7, are not necessary to the deter- 


mination of this case, but express the opinion of a majority of the 
court construing statutes relating to the subject-matter of the con- 
troversy.) 


The facts of the case are stated in the opinion of the, 


court. 














Alva A. Knight and LeRoy D. Ball for Relator. 
T. L. Clarke and Pasco § Palmer for Respondents. 
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Tue Curer Justice delivered the opinion of the court. 


The relator, claiming that his own name and the names 
of a large number of persons heretofore duly registered as 
voters, and entitled to be registered as voters in his county, 
were improperly struck off and erased from the list by the 
County Commissioners in 1877 ; that the commissioners are 
indisposed to meet and continue in session a sufficient length 
of time to afford to him, and such others, an opportunity 
to apply for a certificate entitling them to a reinstatement 
of their names upon the registration rolls, prays that the 
respondents may be required forthwith to meet and con- 
tinue in session, from day to day, to hear applications for 
certificates entitling the relator and the citizens aforesaid 
to be re-enrolled upon the registration books according to 
the provisions of the law of 1877. 

The respondents make return to the writ and say that the 
relator, before the issuing and service of the alternative 
writ, (his name having been struck off from the registra- 
tion list,) applied to the Board of Commissioners of Jeffer- 
son county, they constituting such board, for a certificate 
to be presented to the clerk for the purpose of having his 
name restored to the list, and on making the declaration, 
on oath, before the board, they gave him the necessary cer- 
tificate, whereupon the name of the relator was replaced 
upon the registration list, in pursuance of the act of 1877, 
and the number of his election district duly entered against 
his name. Wherefore, they say the relator has not now, 
nor had he at the time of the service of the alternative 
_writ, any just cause of complaint against them. 

They further answer, that in 1878 an alternative writ of 
mandamus was issued by the Judge of the Circuit Court 
against the Board of County Commissioners of Jefferson 
county, commanding them to restore to the list of regis- 
tered voters the names of some fifty persons, including that 
















































. OOF Ne EY FORNEY 


SUPREME COURT. 








—$—$—$—$—— 


Ex rel. Scott v. Board Co. Coms. Jefferson Co.—Opinion of Court. 














of the relator, and also the names of about two thousand 
other persons, not designated by name, or show cause, &c.; 
that on the return of said writ respondents moved to dis- 
miss it because it required them to restore a large number 
of persons, whose names were not given, and they were un- 
able to designate them, and therefore could not make 
proper return or comply with the command of the writ in 
that respect ; that the writ was defective in that it joined 
in one case a number of persons whose rights were seperate 
and distinct, involving different and distinct issues; that 
upon the hearing of said motion the judge gave his decision 
and rendered judgment granting the motion, quashing the 
writ, and dismissing the proceedings, which judgment has 
not been appealed from, reversed or set aside ; wherefore, 
they insist that all the matters complained of have been 
already adjudicated in a proceeding to which the relator 
was a party. All which the respondents set up as a suffi- 
cient return to the present writ of mandamus, and pray 
judgment, &e. 

The matter coming on to be heard upon the alternative 
writ and the return, counsel for relator moves the court 
that a peremptory writ be granted. This motion is treated 
as a demurrer to the return of the respondents. 

We first remark, as to the plea of res adjudicata, that the 
return does not show that this relator was a petitioner or 
actor in the proceedings before the Circuit Judge, notwith- 
standing his name appears in the body of the writ; and 
also that the alternative writ issued by the judge was dis- 
missed without adjudicating the rights of this relator, or 
other persons therein named. For either or both of these 
reasons the judgment of the Circuit Judge was not a bar to 
these proceedings. 

As to that part of the return which alleges that the name 
of the relator had been duly restored to the registration list 
before the service of the alternative writ, it is a complete 
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answer so far as the relator’s individual demand of registra- 
tion is concerned. 

The motion for a peremptory writ notwithstanding the 
answer, involves the sufficiency of the alternative writ as 
upon demurrer. 

The further grounds of objection to the prayer of the 
alternative writ are: “The right of any person to have his 
name replaced that has been improperly erased is a private 
right, and neither the public at large, nor the relator, have 
such an interest in the restoration of the names, alleged to 
have been improperly erased, as will entitle the relator to 
the peremptory writ. 

“The statute affords a remedy—plain, adequate and com- 
plete—to any person whose name has been improperly 
erased, which should be pursued. 

“Tt is not the duty of respondents to replace names im- 
properly erased, and no statute gives them such power or 
authority. 

“Tt is not alleged that any person, whose name has been 
erased, has ever at any time made his declaration under 
oath, required by the statute, before the respondents, and 
been refused a certificate that would entitle him to have 
his name replaced.” 

It is assumed that this writ will lie upon the petition of 
the relator to compel the respondents to perform what is 
prayed as to their meeting and remaining in session so as 
to give greater opportunity to others to obtain the required 
certificates, if it should appear that the parties desiring re- 
lief have been practically denied it by the action of the 
Board of County Commissioners. Their duty, under the 
law in qustion, (laws of 1877, chapter 3021, sec. 1,) is to 
meet at a time named to purge the registration list by strik- 
ing off fhe names of persons who, within their knowledge or 
according to certain reliable information, have died or be- 
come disqualified to vote. Of course they have no right to 
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strike off any other names, but should obtain information 
of residence, &c., so as to locate the voters in their proper 
districts. A few mistakes may be inevitable, and the duty 
of the board is to give sufficient opportunity to correct 
them. When application is made by citizens and_ the 
Board refuse to hear them, or when the proper oath is 
made or tendered, and the board refuse or neglect to give 
the certificate, they are amenable to the writ of mandamus, 
at the suit of the aggrieved parties severally, to compel 
the performance of their duty. If they have not so neg- 
lected or refused, the law will not take hold of them. 

We find in this alternative writ no allegation that any 
of the persons included in the writ, or described therein, 
have not had opportunity to apply to the board, or that any 
of them have applied and been refused anything demtanded. 

It is alleged that a large number of names—a thousand 
or more—were improperly erased in 1877; and now, in 
1880, without showing that they have applied to be restored 
and have been refused, the petitioner prays this writ to 
compel the board to give the opportunity. The board is 
not authorized, by statute or by Constitution, to place 
names upon the registration list, and the courts cannot com- 
pel them to do so. The power of the board is derived 
from the statute alone. No neglect or omission being prop- 
erly charged against the respondents, they are not liable in 
this proceeding. 

It is said in the alternate writ that “ at their meeting in 
October, 1868, for the purpose of restoring names improp- 
erly stricken off, the board so conducted themselves and so 
exercised their power, and assumed and pretended power 
under the statute by holding short sessions of their board, 
by refusing to remain in session from day to day till their 
duty was performed, by formalities in conducting business, 
by failure of a quoruin of said board to attend, and in 
various other ways, that it was impossible, prior to said last 
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general election, for but comparatively few persons, whose 
names had been so erased from said book, to have their 
names restored thereto by the method of obtaining a cer- 
tificate as aforesaid.” This is a very serious charge, in- 
volving corrupt conduct and violation of the law on the 
part of members of the board ; and, if any persons entitled 
to relief were denied it by direct or indirect action of the 
poard, there is certainly virtue enough in courts and juries 
and prosecuting officers in Jefferson county to punish them. 
But the charge fails to show who was denied a hearing, or 
that any person was denied it. That “ comparatively few,” 
whose names had been erased, were able to have them re- 
stored may be true, but it is not alleged that any others 
than the few made the attempt, or that any were denied a 
hearing on application. Relator says that if respondents 
' are compelled to meet for the purpose, about fifteen hundred 
such persons will promptly appear for the purpose of being 
restored to the lists and located in conformity to the statute.. 
It is not alleged that the board has refused to meet at the 
request of any person to consider such application. The 
generai allegation, that the board has shown a disinclina- 
tion so to meet, no actual refusal to act in any case being 
charged, is not enough to warrant extraordinary proceed- 
ings against them. 

Mandamus is never granted in anticipation of a supposed 
omission of duty, however strong the presumption may be: 
that the persons whom it is sought to coerce by the writ will 
refuse to perform their duty when the proper time arrives. 
It is therefore incumbent on the relator to show an actual 
omission on the part of the respondents to perform the re- 
quired act ; and since there can be no such omission before 
the time has arrived for the performance of the duty, the 
writ will not issue before that time. No threats or pre- 
determination can be considered tantamount to a default or 
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omission of duty. High on Ex. Remedies, §12, and au- 
thorities cited. 

But has this relator such a standing that he is entitled to 
the writ in behalf of other persons named or not named in 
the alternative writ ? 

An examination of all the books on sisi and all 
the cases decided that are accessible, brings us to the con- 
clusion that the rule, as laid down in The People vs. Halsey, 
37 N. Y., 344, is the law in such cases. Fullerton, J., 
speaking the unanimous voice of the Court of Appeals, 
says: “The writ of mandamus may, in a proper case, and 
in the absence of an adequate remedy by action, issue on 
the relation of a private individual, to redress a wrong 
personal to himself, or, on the relation of one who, in com- 
mon with all other citizens, is interested in having some 
act done, of a general public nature, devolving as a duty 
upon a public officer or body who refuses to perform it.” 
* * * “Tnasmuch as the people themselves are the plain- 
tift in a proceeding by mandamus, it is not of vital import- 
ance who the relator should be solongas he does not officious- 
ly intermeddle in a matter with which he has no concern.” 
And the Supreme Court of Nevada, (11 Nev., 223,) after 
reviewing the leading American cases, comes to the conclu- 
sion that “when the question is one of public right, and 
the object of the mandamus is to procure the enforcement 
of a public duty, the relator is not required to show that 
he has any legal or special interest in the result, it being 
sufficient if he shows that he is interested, as a citizen, 
in having the laws executed.” 

Most of the cases examined, in which these rules are ap- 
plied, relate to the assessment and collection of taxes, open- 
ing roads, constructing bridges, canvassing of votes, and 
the like matters of public concern, in which the whole 
community is interested in having the laws enforced by 
public officers who have neglected or refused to perform a 
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duty required by law. We have no doubt that in case the 
County Commissioners refuse to meet to perform their duties 
in respect to the subject of hearing applications and issuing 
the necessary certificates to enable people so entitled to have 
their names restored, when improperly erased from the 
registration lists, or if they perversely or designedly refuse 
or neglect to hold and continue their meetings when citi- 
zens claiming are, by such refusal, denied the right ; or do 
any act which hinders, obstructs, or prevents all citizens 
from obtaining their right, it is not only the right but the 
duty of any citizen, interested in the due performance of 
such duties and the execution of the laws, to demand that 
the laws be executed by the officers. The violation of such 
duties and the refusal to execute such laws affect the inter- 
ests of every citizen and confer the right to demand that 
the proper remedy shall be applied. Each individual may 
also demand the writ of mandamus for the purpose of se- 
curing his own right when it has been practically denied 
by the action of the board. 

A thousand writs of mandamus, in as many cases of pri- 
vate grievance, with all the attending costs and expenses, 
might be a frightful thing to contemplate; nevertheless, a 
thousand persons wronged may each have his separate rem- 
edy, if his right is denied, at the cost of the wrong-doers. 

From the views above expressed it follows that the re- 
lator has not presented such a case as entitles him to this 
writ. 

This will dispose of the present case, but I think it may 
be well to examine some features of the Constitution and 
the registration act in reference to their effect upon public 
and private rights, and as applicable to the status of the 
parties in whose behalf this writ was prayed. 

While parties may have their remedies by mandamus to 
enforce their right to registration, after their names have 


been wrongfully stricken off, it is proper to say further, in 
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reference to the action of a county board under the act of 
1877, that by the striking off of the name of a person once 
registered and having had a right to vote, his right to vote 
cannot be lawfully impaired. 

The act of 1877 must not be construed so as to deprive a 
legal voter of his privilege and right to vote in the district 
where he could vote if his name was on the roll and he was 
qualified in other respects. No man can be deprived of 
such rights but by his own act, or by due process of law. 
The Constitution of Florida declares expressly that every 
man having the necessary qualifications of citizenship, age 
and residence, (except persons under guardianship, &c., and 
such as may be excluded for crime of which he may have 
been convicted,) “shall be deemed a qualified elector at all 
elections under this Constitution,” having, at the time of 
his registration, taken and subscribed the oath prescribed in 
Sec. I, Art. XIV. 

The 6th section requires the Legislature at its first session 
to “ provide for the registration by the Clerk of the Circuit 
Court of all the legally qualified voters in each county, and 
for the returns of elections; and that after the completion, 
from time to time, of such registration, no person not duly 
registered according to law, shall be allowed to vote.” 

The Legislature in 1868, substantially complied with this 
requirement. (Chap. 1625, sections 6, 7, 8.) 

Chapter 3021, laws 1877, amended section 9 of the act 
of 1868, by providing for the division of each county into 
election districts, and required the County Commissioners 
in September, 1877, and annually on the first Monday in Oc- 
tober, to revise the. registration list in the clerk’s office and 
“erase therefrom the names of such persons as are known 
or may be shown to the satisfaction of the commissioners 
to have died or ceased to reside permanently in the county, 
or who are otherwise disqualified to vote.” This revision is 
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to be completed by the second Monday in October, and a 
list of the names erased to be published. 

It is also provided that if any person, whose name shall 
have been improperly erased, shall declare on oath that he 
is a citizen, &c., showing that he is a qualified voter, and 
shall also describe and designate his place of residence in 
such county, the County Commissionersshall certify the facts 
so sworn to, and the clerk on production of the certificate 
by the voter, shall replace his name on the list of registered 
voters, with the date and location. 

It is also made the duty of the County Commissioners to 
hold a special meeting on the third Monday in October, prior 
to every election, for the purpose of hearing complaints of 
persons who may claim that their names have been im- 
properly erased from the list. 

The seventh section of the act is amended by providing, 
among other things, that the clerk shall appoint a deputy 
for purposes of registration in each election district, except 
where his office is located, and give notice of the place ap- 
pointed for registration. It is made the duty of the clerk 
and deputy in each district, on application by an elector for 
registration, to administer to him the oath prescribed by 
the Constitution; and the clerk is forbidden to “ register 
any person who fails to show satisfactorily, under oath if 
deemed necessary, (administered by such deputy clerk or 
registration officer,) that he resides in the election district 
in which he seeks to be registered ; that he is twenty-one 
years of age,” and that he has all the qualifications of cit- 
izenship and residence to be a voter. 

The sixteenth section prescribes the oath to be taken by 
persons whose right to vote shall be challenged at the polls, 
which requires him to swear that he possesses the qualifi- 
cations of a voter, and to the place of his residence, and 
that he has not before voted at that election. 

And it further provides that if the name of the person, 
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who has been duly registered, shall not appear on the regis. 
tration list of the district, he shall be required to state under 
oath that he is of lawful age, his residence in the State and 
county ; “that he was duly registered at least ten days be- 
fore the election, and that he has not changed his place of 
residence to any district other than the one in which he 
was living when he registered; or if he has changed his 
place of residence since such registration that he notified 
the Clerk of the Circuit Court of the fact of such change 
in accordance with the requirements of the first section of 
this act. He shall also be required to produce two qualified 
electors of the election district in which he offers to vote, 
who shall be personally known to at least two of the in- 
spectors, and who shall each declare under oath, that such 
person does live in the election district in which he offers 
to vote, and has resided to their knowledge in Florida one 
year and in the county six months next preceding the elec- 
tion, whereupon the vote of such person shall be received.” 

I shall not question here and now the right of the Leg. 
islature to prescribe, that before being registered as a voter 
a person shall be required to show by his oath that he pos- 
sesses the necessary qualifications, and that he is entitled to 
take the constitutional registration oath, and to be regis- 
tered. Nor do I here question the legislative power to pro- 
vide, that when the name of a person has been wrongfully 
erased from the list by the County Commissioners he may 
have his name re-enrolled by procuring the certificate of 
’ the commissioners, that he has sworn before them that he 
is a qualified person, and stating where he resides, and de- 
livering the same to the clerk. The person desiring to 
have his name re-entered may pursue this course if it is 
most convenient to him. In such case I see no object, other 
than convenience, in going before the county board. They 
merely administer an oath and certify that he has so sworn, 
nothing more. They make no order in the matter, and it 
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would seem to be a mere superfluous ceremony. The oath 
taken before the clerk, who alone is authorized under the 
Constitution to register voters, would have been more con- 
venient. The commissioners, for various reasons, may be 
better qualified to know what names ought to be struck off 
by reason of death, change of residence, or other disabili- 
ties, and have superior facilities for learning these facts by 
proper inquiry, but they have no power to place names 
upon the rolls unless to correct their own errors while the 
rolls are before them. 

But this is not the only method by which the name of a 
person “ improperly ” struck from the registration list may 
be again registered. He has lost no rights as a citizen by 
the “ improper ” action ef the county board in wrongfully 
erasing his name. He has the same right to be registered 
as a voter as any other person, and should not be subjected 
to any greater inconvenience. Any discrimination in a’ 
statute, by which one one man having equal right with 
another shall be subjected to greater hardships than another 
to obtain the same status or rights asa citizen is void. Any 
citizen whose name is not upon the rolls may be registered 
upon taking the same oath that is required of others, even 
if his name has been “ improperly ” struck off; and the 
registering officer who shall refuse him registration in such 
case will be guilty of a wrong. The clerk or registering 
officer has no right to refuse registration to any qualified 
citizen under the Constitution and the statutes. If the 
charge in the alternative writ, that the Clerk of the Cireuit 
Court of Jefferson county instructed his deputies not to 
register the name of any person whose name had been 
erased ; and also, that the clerk so refused to register such 
person, is true, it must have proceeded from a misappre- 
hension on the part of the clerk. Such action would not 
only in effect tend to disfranchise those whose names had 
been wrongfully erased, but ‘also those who may have ac- 
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quired the right to be registered after having been properly 
struck off, as in the case of one who had gone to reside 
elsewhere, thus losing his right to vote, and afterward re- 
turned and acquired the right anew. 

Now as to that portion of the seventh section as amended 
by the act of 1877, section 2, which says that “ under no 
cireumstances shall any such deputy clerk or registration 
officer register any person who fails to show satisfactorily, 
under oath, if deemed necessary, (administered by such dep- 
uty clerk or registration officer,) that he resides in the elec- 
tion district in which he seeks to be registered ; that he is 
twenty-one years of age,” and that he is a citizen anda 
resident, &c. This language is not to be construed to con- 
fer upon the registering officer any discretion or judicial 
power to determine the right. If a man offers to make 
oath to his qualifications the oath should be administered ; 
and if he swears that he possesses the necessary qualifica- 
tions and residence the duty of the officer is to register his 
his name. He cannot say that he is not “satisfied ” with 
the evidence and reject it, for that involves judicial action. 
If the man is not entitled to vote he may be punished for 
illegally voting, by a tribunal qualified to ascertain and ad- 
judicate the law and facts. The registration officer is not 
such a tribunal. 

The sixteenth section, as amended by section 7, act of 
1877, relating to an offer at the polls to vote by a person 
whose name is not on the registration list of the district, 
requires him to make oath as to his age and residence; 


_ that he has not changed his residence since he registered, or 


if he has so changed his residence that he has notified the 
clerk of the change. “ He shall also be required to produce 
two qualified electors of the district in which he offers to vote, 
who shall be personally known to at least two of the inspec- 
tors, and who shall each declare under oath that such per- 
son does live in the election district in which he offers to 
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vote, and has resided, to their knowledge, in Florida one 
year and in the county six months, next preceding the elec- 
tion, whereupon the vote of such person shall be received.” 

So far as this section proposes to organize a court to try 
a person’s right to vote, composed of members, not judicial 
officers, who are personally acquainted with the witnesses, 
giving the applicant no means of obtaining witnesses, or of 
compelling the inspectors to acknowledge their personal 
acquaintance with the witnesses, and in effect giving the 
inspectors a discretion to receive or reject his vgte, as they 
may be inclined, to this extent the last paragraph of the 
section is void. If one has been registered and is a voter, 
and has not lost his qualifications as such voter by his own 
act, the erasure or omission of his name from the list will 
not affect his right; and on taking the oath that he was 
duly registered, and has the legal qualifications to entitle 
him to vote, his vote must be received without subjecting 
him to the ordeal of a trial by a court, the members of 
which are, by this law, to decide the case upon their own 
knowledge and in their discretion. Such a tribunal is not 
recognized but prohibited by the fundamental law. 

These suggestions are not pertinent to the application for 
a mandamus, but the petition and the alternative writ pre- 
sent a condition of affairs justifying an examination of the 
statute under which this controversy arose, and which, as 
is well known, has given rise to much perplexity and con- 
fusion. It is deemed better thus to announce an opinion 
upon these features of this statute than to wait the occur- 
rence of serious and complicated controversies which may 
arise, involving perhaps the personal liberty or the property 
and rights of citizens, and which should be avoided. 

The motion for a peremptory writ of mandamus is denied. 
The alternative writ must be dismissed. 
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Mr. Justice Westcott delivered the following opinion: 


I agree with the conclusion reached that the County 
Commissioners may, at the suit of a citizen, be compelled to 
perform a public duty affecting the citizens of the county, 
under certain circumstances not disclosed by this alternative 
writ, and for this reason the writ should be denied. While 
I think that “ the right to a free ballot is the right preser- 
vative of all rights,” yet, as I do not think this case in- 
volves the constitutional and other questions discussed, I 
say nothing of them. 2 Brock., 447; 6 New York, 177; 
4 Barb., 56; 29 Alabama, 573; Cool. Con. Lim., 163; 17 
Florida, 434. 





THe Stare EX REL. Henry Proseus, APPELLANT, vs. D. 
Isaac CRAFT, APPELLEE. 


A writ of mandamus will not lie to'compela sheriff to levy on property 
the title to which is in the name of the wife of a defendant in ex- 
ecution, the plaintiff claiming that the property is in equity that 
of the defendant, and demanding of the sheriff that he levy upon 
it as the property of defendant. The plaintiff has other adequate 
remedies, both at law and in equity. 


Appeal from the Cireuit Court for Hillsborough county. 
The facts of tle case are stated in the opinion of the 
court. 


James T. Magbee for Appellant. 
J. B. Wall and S. M. and G. B. Sparkman for Appellee. 
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Tue Curer Justice delivered the opinion of the court. 


An alternative writ of mandamus was issued upon the 
petition of Henry Proseus, by the Judge of the Sixth Cir- 
euit, requiring the appellee, the sheriff of Hillsborough 
county, to levy an execution issued in favor of relator 
against the property of one Kennedy upon a decree ren- 
dered. Relator pointed out certain real estate as the prop- 
erty of Kennedy, and demanded of the sheriff that he levy 
upon and sell it. The sheriff declined on the ground that 
the property was recorded in the name of Kennedy’s wife. 
Respondent moved to dismiss the alternative writ, and the 
motion was granted and judgment rendered for costs against 
the relator, who appeals. 

While it is true that in a great variety of cases a writ 
of mandamus will lie against ministerial officers to compel 
the performance of a clear legal duty, it is also a well es. 
tablished rule that the relator must be clearly entitled to 
the remedy sought by the writ. High on Ex. Rem., $10 
and authorities cited. 

In the present case the thing required of the sheriff is, 
that he levy and sell real estate, the legal title to which 
is held in the name of the wife of the defendant in execu- 
tion. The plaintiff, who is the relator, here pointed out 
the property and requested the sheriff to levy, asserting 
that the title is held by the wife, though in fact and in eq- 
uity it belongs to the husband., The plaintiff has not a 
clear, legal right to subject the property to sale for the debts 
of the husband, because the legal title is not in the hus- 
band. The presumption of law upon this fact is that the 
property is in law and in equity the separate property or 
estate of the wife. A wife, in this State, may hold real 
and personal property not subject to the debts of the hus- 
band. 

Upon the return of an execution unsatisfied, the plaintiff 
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by a creditor’s bill or other appropriate proceeding may es- 
tablish the liability of such property to pay the husband’s 
debt, and a decree to that effect would remove any doubt. 
Until then, however, the plaintiff has not a clear, legal 
right to subject the property, and the sheriff may not be 
compelled to levy upon it. The question, whether property 
held by the wife is liable for debts of the husband, cannot 
be tried in a proceeding by mandamus. The inquiry is in- 
compatible with the nature of this process. 

Again, the proceeding by mandamus can only be resorted 
to where there is no other adequate legal remedy to accom- 
plish the purpose. The plaintiff wants to make his money ; 
he has nothing else in view. If a sheriff refuses to execute 
the writ, when it is his duty to execute it, the plaintiff may 
have his action at law against the sheriff. 

We have not found any case decided by the courts, allow- 
ing a mandamus to compel a sheriff to make a levy under 
an execution in his hands. The court has such control 
over its officer, and the plaintiff has such right of action 
for willful neglect of duty, that it seems hardly possible 
that a mandamus should be resorted to, though Moses on 
Mandamus, page 60, suggests that such writ may lie when 
other remedies prove to be inadequate. But that point has 
not been reached in this case. , 

The judgment of the Circuit Court is affirmed with costs. 
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May’s Executors AND Executrix, APPELLANTS, VS. STEPHEN 
Srymour, APPELLEE. ' 


1. Where a person who cannot read or write is induced to make “his 
mark”’ to a writing, which is not read to him, and its contents not 
fullystated to him, and it is evident that he did not intend to con- 
sent to its tenor and effect, and he takes no benefit from it and 
does not ratify it, such writing cannot be held to be his voluntary 
agreement. In dealing with such a person it is incumbent upon 
the other contracting party to show, past doubt, that he fully un- 
derstood the object and import of the writing, in order to charge 
him upon it. 

2. When the verdict of a jury accords with the law and the facts of the 
case, a judgment will not be reversed on account of an erroneous 
charge to the jury, or a refusal to give instructions which may be 
appropriate, especially when a correct charge should produce the 
same result upon the facts. 


Appeal from the Circuit Court for Jefferson county. 
The facts of the case are stated in the opinion of the 
court. 


Pasco § Palmer for Appellants. 
T. L. Clarke for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This was a proceeding under the act of 1868 relating to 
the unlawful detention of lands. 

The complaint is that Stephen Seymour unlawfully with- 
holds the possession of certain real estate, described as fol- 
lows: a certain dwelling-house, formerly used as a school- 
house, with the outbuildings near by, standing west of the 
public road running from the St. Augustine road in the di- 
rection of Drifton; also, the land adjoining thereto, which 
is occupied by him, containing by estimate five acres of 
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land, with the appurtenances, lying and being in the county 
of Jefferson. 

To maintain the proceeding plaintiffs offered in evidence 
an agreement in writing, under seal, dated January 1, 1877, 
signed by Asa May (since deceased) of the first part and 
Stephen Seymour of the second part, to the effect that the 
party of the first part ‘agrees to rent to the party of the 
second part twenty-five acres of land and houseséfor the 
said party of the second part to live in during the present 
year; and the said party of the second part agrees to pay 
as rent for the said land and houses one bale of lint cotton,” 
&c. This was signed by Asa May and by Seymour by 
making his mark. 

This paper was objected to as evidence because it did not 
describe the premises, but only a quantity of land. The 
court received the paper subject to the condition that the 
premises should be identified with those mentioned in the 
complaint by parol evidence. Testimony was introduced 
tending to show that the land referred to in the lease was 
the same land upon which the defendant then resided, a 
part of which, with the house he occupied, is the five acres 
sought to be recovered. It was further shown by testimony 
of both parties, that defendant had resided on the same 
place over ten years; that he claimed to have bought it 
and paid Alvin May for it, and that Asa May had never 
been in possession. It appears by the testimony on both 
sides that the defendant could not write his own name; 
that he did not and could not read the lease, and it was 
not read to him, and he did not know what it contained 
when he signed it. 

Defendant testified that he bought the place from Alvin 
May ten or eleven years ago, and paid him for it, and went 
into possession, and has,been living there ever since; that 
after Mr. Alvin May had been “sold out,” and Asa May 
bought his property, the latter claimed that he bought this 
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land in controversy, and wanted defendant to give it up to 
him or pay rent, but defendant refused. May often men- 
tioned the matter, and “kept after him about it,” and 
wanted him to sign a paper agreeing to pay rent. Defend- . 
ant finally told Mr. May that if he, May, owned the land 
he would pay rent, but would not pay until it was decided. 
Shortly afterwards, Edwards, May’s agent, came and wanted 
him to sign a paper, which he said was a “paper for the 
rent.” He then told Edwards that the land was in contro- 
versy between him and May, and if it was May’s land he 
was willing to pay rent, but that if it was his he would 
not pay any rent, and with this understanding he signed 
the paper. Toward the close of the year Mr. May came or 
sent to him to pay the rent, which he refused, and told him 
the cotton was gathered and housed on the place, but de- 
fendant refused to turn it out. May took no steps to col- 
lect the rent. Defendant afterwards ginned the cotton and 
sold it. Never surrendered the possession of any part of 
the land to May, who sowed oats there without his consent. 

Plaintiffs’ counsel asked the court to charge the jury that 
“if the jury find that the defendant was ignorant of the 
legal effect of the lease entered into by him, that ignorance 
does not excuse him, and he is bound by the lease, but if 
he was induced to enter into the lease by any fraud or de- 
ceit of the plaintiffs’ testator, then the lease is not binding 
upon him.” This instruction was refused, and the court 
charged “ that if the jury believed from the evidence that 
the defendant did not know that by signing the paper read 
in evidence he was acknowledging the title of complainant 
to the land in question, and that he never intended by sign- 
ing said paper to acknowledge the title of Mr. May, then 
said paper does not bind him to the extent of such acknowl- 
edgment.” To this the counsel of the plaintiffs excepted. 

The jury found for the defendant, and a motion fora 
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new trial being denied, and judgment having been entered 
thereon, plaintiffs appealed. 

The errors assigned are that the court erroneously charged 
the jury as to the question of title being involved ; that the 
court erred in refusing the instructions asked for by plain- 
tiffs; that ignorance of the defendant as to the contents of 
the lease does not discharge him from its obligations, in the 
absence of fraud or deceit, or other unfair conduct on the 
part of lessor, and the ruling of the court misled the jury. 

The jury did not find that the land described in the com- 
plaint had been taken possession of, or that the possession 
was held under the provisions of the lease. 

The defendant is shown to be an ignorant and illiterate 
person. He could neither read nor write; did not and could 
not read the lease; was not informed what it contained; 
it was not read to him, and he did not know its contents, 
but was induced, after being much importuned, to make 
his mark to it. He claimed, from first to last, that he had 
bought and paid for the land, had been in possession for 
over ten years cultivating it, and it was the home of him- 
self and his family ; and this he testified to, and this was 
not contradicted. The complainants’ testator claimed also 
to have bought the land when Alvin May was “sold out,” 
and under this claim set about getting possession and oust- 
ing the defendant. This was effected so far as to obtain 
“his mark” to the writing, as appears in the testimony. 
Why was not the “land and houses” designated in the 
paper as the place where the defendant then lived? Was 
it presumed that he might have intelligence enough to ask 
for the reading of it, and that he might, in that event, re- 
tuse to surrender the property he claimed to have purchased 
and paid for, and claimed to own as against Asa May? 
And did the jury believe that the defendant had knowingly 
signed a paper, by the terms of which he would surrender 
his rights as a purchaser in possession, and acknowledge 
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and recognize a landlord whose superior right he persist- 
ently denied? Did the defendant act with that prudence 
and caution which would have been exercised by one capa- 
ble of judging of the effect of his acts? 

In this posture of affairs and this condition of the parties, 
with all this evidence before the jury, we are not inclined 
to disturb a verdict ot a jury declaring the lease null, in 
that it is not the voluntary act of the defendant. § In the 
language of Chief Justice Parker, in Dwight vs. Pomeroy, 
17 Mass., 326, “ Ignorance will be protected, if any advan- 
tage shall be taken of it by superior cunning or sagacity, 
* * * by the rules of law, as they now stand.” 

That this defendant, according to this testimony, know- 
ingly placed it in the power of the lessor to dispossess him, 
and voluntarily surrendered his right to defend his posses- 
sionor histitle, if he had any, cannot reasonably be pretended. 
He obtained no benefit whatever from the lease, and has 
never ratified it. 

As to the error alleged, that the court refused to instruct 
the jury, as requested, that the defendant’s ignorance of the 
legal effect of the lease did not relieve him from such effect 
unless he was induced to enter into it by fraud or deceit of 
the- testator, the general proposition may be correct, (and 
would be applicable to one phase of the case if coupled with 
the further proposition that it should be shown that the de- 
fendant knew the terms of the writing,) still, the instruc- 
tion, a prayed for, if given could not have properly pro- 
duced any other verdict upon the evidence. 

As to the charge of the court, to which exception was 
taken, “ that if the jury believe from the evidence that the 
defendant did not know that by signing the paper read in 
evidence he was acknowledging the title of the complainant 
to the land in question, and that he never intended by 
signing said paper to acknowledge the title of Mr. May, 
then said paper does. not bind him to the extent of such 
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acknowledgment ;” while technically incorrect, in that it 
gave the jury to understand that the defendant was not 
bound by the legal effect of his agreement, unless he actually 
knew such legal effect ; and, also, in that it suggested to 
the jury that the title of May was acknowledged by the 
signing of the paper; yet the charge, if made more accu- 
rate, to-wit: if the jury had been instructed that if the 
evidendée had shown that the defendant did not know the 
terms of the agreement, or had been induced through his 
ignorance and the sagacity of May’s agents to sign the 
paper without being informed of its contents, he was not 
bound by its terms or their legal effect, the verdict would 
undoubtedly have been for the defendant. 

There having been no legitimate proof that the defendant 
occupied. this land under the lease, or that he had know-. 
ingly acknowledged the complainant’s right of possession, 
the complainant was not entitled to a verdict under any in- 
struction that should have been given. We think the ver- 
dict was in accordance with the law and the facts, and in 
such case it should not be disturbed, although there may 
have been an abstract error in the charge. See McKay vs. 
Lane, 5 Fla., 268; Proctor vs. Hart, Ib., 465; Doggett vs. 
Willey, 6 Fla., 482; Prescott vs. Johnson, 8 Fla., 391. 

The judgment is affirmed. 


The preceding opinion was rendered at the January term, 
A. D. 1880, and at the same term the appellants filed a 
petition for a rehearing, which was not disposed of till the 
present term. 

The petition is as follows : 

The respectful petition of the appellants shows to the 
court the following matters, with their prayer for a rehear- 
ing of the cause: 

The executors of the estate of Asa May instituted this 
action in the Cireuit Court of Jefferson county, under the 
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statute of 1868, against Stephen Seymour, to recover pos- 
session of five acres of land or thereabouts, which they 
claimed he unlawfully withheld from them. 

This land was a part of twenty-five acres rented from 
their testator in his lifetime, and before his death all of the 
land had been restored to his actual possession but the five 
acres sued for. Seymour refused to give this part up to 
the executors of Asa May, who died soon after the close of 
the year for which Seymour had leased the land from him. 
It came out incidentally in the testimony that Seymour 
had been in possession of the land for some years while 
Alvin May held the plantation of which it formed a part; 
that the plantation was sold under an execution against 
Alvin May ; that Asa May became the purchaser, and then 
claimed a right to control the portion occupied by Seymour. 

After taking possession he treats with Seymour, and they 
enter into a written and sealed lease, which was duly exe- 
cuted in the presence of two subscribing witnesses, and Sey- 
mour holds peaceful possession of twenty-five acres during 
the year A. D. 1877, under this lease, which was executed 
according to all the requirements of the statute in such 
cases provided. 

The plaintiffs felt safe in resting their right to recover 
upon this lease, and, therefore, did not attempt to meet 
Seymour’s statements in his testimoriy as to his title under 
Alvin May, nor to his statements of conversations with Asa 
May, which are not evidence under our statute and ought 
not to influence the court. It was a written instrument, 
and in law embraced the entire contract of the parties ; it 
included all previous verbal understandings that were to be 
retained ; it could not be contradicted by the surviving con- 
tractor; it was under seal, which, of itself, imports a con- 
sideration ; it was entered into voluntarily, as the testimony 
fully established ; its contents were explained to Seymour. 
He admitsthat Edwards told him what it was. It istrue that 
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it was not read to him, but he did not ask to have it read. 
He signed and sealed the lease with his eyes open, and 
ought not to escape its terms on the plea of ignorance. 

Then, too, it is evident from Croom’s testimony that Asa 
May took possession at the close of the year of all the land 
embraced in the lease except the few acres here sued for, and 
that Seymour made no effort to control or retain any more 
than the few acres around the house after the lease expired. 

The petitioners believe that the court has overlooked the 
charge asked for by them, whieh was clearly applicable to 
the circumstances of the case. The substance of it was: 
If Seymour was induced by any fraud or deceit of May to 
sign the lease, it was not binding upon him ; but ignorance 
alone would not excuse him. Such acharge, the petitioners 
believe, would have resulted ina verdict for them, for there 
was no charge of any unfair conduct upon May’s part in 
the transaction, and his character for fair dealing was so 
well known that it would have taken strong evidence to 
satisfy a jury of the vicinage that Asa May had imposed 
upon an ignorant man. Instead of the charge asked for, 
the court virtually charged that ignorance alone excused 
Seymour, and further mislead the jury by charging upon 
the question of title. One of the most serious difficulties 
in cases of this nature is to keep the jury from confusion 
upon the subject of the title; and this part of the charge 
alone was enough to affect the verdict. 

This court finds the charge was erroneous, and if it was, 
the petitioners respectfully urge that their case ought to go 
before a jury with a correct charge. The jury are the sole 
judges of fact. 

The plaintiffs did not deem it necessary to meet all the 
statements of defendant, and inferences from these state- 
ments might be drawn prejudicial to the testator’s charac. 
ter by those who obtain all their views of the case from 
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the record without the knowledge of the parties a jury 
would have. 

It is respectfully suggested that this court may have un- 
consciously been thus affected, and been influenced by the 
apparent equities of the case rather than its strict legal 
points. The plaintiffs relied on these legal points, which 
have been already referred to. They relied upon the lease, 
upon the character for integrity enjoyed by the testator in 
his lifetime, upon the fact that May did not impose upon 
Seymour’s ignorance, that the contents of the lease were 
stated to Seymour, that he entered into it voluntarily, that 
he occupied the land in peace after executing it, that May 
recovered possession of the larger portion of the land after 
the year closed, and if Seymour did not know the full con- 
tents of the lease it was not because it was purposely kept 
back from him, but because he did not even ask that it be 
read to him. 

It is respectfully suggested, too, that it would hardly be 
fair to sustain the judgment upon a different theory of the 
management of the case than was followed. 

It was never claimed in the course of the trial by the 
court or counsel that the burden of proof was upon plain- 
tiffs, to prove upon Seymour’s part full knowledge of the 
contract he was entering into when he signed the lease; if 
it had been plaintiffs would have attempted to strengthen 
this point with further evidence. Had the case been man- 
aged upon this theory the plaintiffs would have pursued a 
different course, and the erroneous charge given by the 
court below and accepted by the defendant’s attorney would 
seem to be reason enough for sending the case back to a 
jury, so that plaintiffs may have an opportunity to meet 
this view. 

The executors respectfully pray for a re-hearing of the 
case, and an opportunity to argue the points which pre- 
sented themselves so forcibly to this court, but whieh the 
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_ counsel for the defendant did not raise, and which therefore 
were not answered in their behalf, but they believe can be 
successfully answered, and they will ever pray, &c. 


Tue Cuter Justice delivered the following opinion of 
the court on the petition for a re-hearing : 


The petition for a re-hearing sets forth several grounds 
therefor, which are herein considered. 

It alleges among other things, that it is shown that Sey- 
mour rented from May twenty-five acres of land, and that 
before the death of May all the land except five acres had 
been restored to Mr. May, which five acres is sued for, that 
no fraud is shown by which Seymour was induced to sign 
the lease, either by the pleadings or the lease ; but that it 
is shown that Seymour was fully informed of the contents 
of the lease and signed it voluntarily, and made no com- 
plaint that he had been imposed upon. 

It is inferentially suggested that in the opinion filed, 
there is an unjust imputation upon the character of Mr. May, 
now deceased. We consider it entirely appropriate that 
the representatives of a deceased person take proper care to 
guard his memory. | 

While it cannot be necessary for this court to disclaim 
any intention to reflect upon the conduct or character of 
Mr. May, we must insist that a very strong impression was 
created in our minds by a careful examination of the testi- 
mony, that Seymour, because of his ignorance, had been 
Jed into an an apparent assent to a contract, of the terms 
and the effect of which he was not informed, and which he 
repudiated at the very moment of making his mark to it, 
and which he had always insisted he would not assent to. 
Mr. May does not appear to have been present when this 
was accomplished, and doubtless would have dealt more 
openly with Seymour, but certain it is, that Mr. May’s 
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agent or agents, whether intending it or not, pressed this - 
ignorant man into a seeming assent, against which his mind 
and his intention protested. 

The petitioners say that it was not claimed at the trial 
that the burthen of proof was upon the plaintiff to show 
upon Seymour’s part full knowledge of the contract he was 
entering into when he signed the lease, and if he had been, 
plaintiffs would have attempted to strengthen this point 
with further evidence. What oral argument was made in 
the court below we cannot know, but the question was 
fully presented by the record in the instruction, which ap- 
pellant’s counsel asked the circuit judge to give to the jury ; 
in the instruction which the judge gave to the jury and 
which was excepted to; in the brief and argument of coun- 
sel for Seymour in this court, and in the grounds assigned 
for error. The third ground in the assignment of errors 
by the appellants is this: “3. The ignorance of the defen- 
dant, of the contents of the lease, does not discharge him 
from its obligations in the absence of fraud or misrepresen- 
tation or other unfair conduct upon the part of the lessor, 
and the charge of the court, which was to that tenor, misled 
the jury and was erroneous.” 

We are, therefore, still of the opinion that the question 
whether the defendant was bound under the circumstances 
which led to the making his mark to the paper in question, 
either with or without actual fraudulent intent on the part 
of the lessor’s agents, was submitted to this court by the 
respective counsel. 

Petitioners say that the testimony of the defendant as to 
his conversations with Asa May is not competent evidence 
under our statute, and should not influence this court. 
That testimony was referred to in the opinion, it is true, but 
so far as it related to the conversation with May, it 
was of not much consequence in view of the testimony of 
other witnesses. Yet that testimony was given to the jury 
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without objection, and having been so given and submitted to 
the jury, it is very questionable whether it can be objected 
to here, even if it appears clearly to have influenced the 
jury, for it is a well settled rule that in order to avail him- 
self of an alleged error in the admission of testimony, an 
exception must be taken by a party to the ruling of the 
court in admitting it, or in refusing to strike itout. Very 
little, if anything, was proved by the testimony of the de- 
fendant, as to any direct transaction with Mr. May, which 
was not proved by unquestionable testimony. Most of his 
testimony related to the circumstances of his tenure, and 
the occupation of the land, and his understanding of what 
the agreement was. The theory of his defence was that he 
was in rightful possession, as against Asa May, and that he 
did not hold in subordination to him. . 

The following is the material portion of the testimony 
on the part of the complainants: Blackburn testified that 
he witnessed the signing of the lease. “It was drawn up by 
Mr. Edwards, who kept May’s books. Seymour signed it 
voluntarily. Edwards said to Seymour, the agreement is 
ready, and he wanted him to sign it now and close the mat- 
ter up. Seymour said, “ Well, if the land is Mr. May’s I 
will pay rent for it; if not, I will not;” and then signed it. 
Seymour is living in the house. On cross-examination wit- 
ness says the lease was signed at Roach’s blacksmith shop. 
Seymour has been in possession many years—when Alvin 
May owned the plantation, and after Asa May bought it. 
Heard him speak of it as his place or home. Edwards 
wrote Stephen Seymour’s name to the lease and Stephen 
made his mark, touching the pen. Defendant cannot read 
writing or write his name. The lease was not read to him 
in my presence. 

Croom testified, describing the land now occupied by the 
defendant. - As manager of the Asa May place he planted 
oats there last year. When he went on the place as May’s 
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superintendent the hands were planting oats there, and he 
continued it and planted near toSeymour’s door. Was not 
disturbed by Seymour. Planted by May’s instructions ; 
did not ask defendant’s permission to plant, and he gave 
none; did not ask him anything about it. Was instructed 
by Mr. May to put somebody else into the house, as some 
of the hands needed it ; but Seymour refused to leave, claim- 
ing the house as his own. Mr. May died in the spring, and 
I said nothing more to Seymour until recently. 8S. Pasco, 
one of the executors, spoke to Seymour about the house 
last fall; heasked Seymour what he was going to do about 
it. Seymour said he did not know, but would go up and 
see him about it. Witness asked Seymour, since Christmas, 
what he was going to do about it; that he wanted the 
house. Seymour said if the case was decided against him 
he would give it up; if not, he would not. Witness asked 
Seymour what he signed the lease for if the land was his; 
cand Seymour said that the understanding was that he was 
not to pay rent unless the place was Mr. May’s. 

On cross-examination witness said that there used to be 
a cross fence separating the land included in the lease from 
the rest of the field on that side of the road, but witness 
had it removed. 

S. Pasco, for complainants, testified that last fall, in com. 
pany with Mr. Croom, the superintendent, he met Stephen 
Seymour on the public road and asked him if he ‘was not 
going to give up the house. He acknowledged renting the 
land from Mr. May, and did not refuse to give up the house ; 
said he would come up and see witness about it. He never 
came, and witness commenced this suit. On cross-exami- 
nation , witness, being asked how defendant acknowledged 
renting the land, said it was in the course of their conver- 
sation that the land was spoken of as the land rented from 
Mr. May, and Seymour did not deny the renting, but said 
he would come up and see witness about the matter. 
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This is substantially all the testimony offered by com- 
plainants beside the lease. The testimony of the defendant 
need not be repeated at length here. He testified that he 
bought the place of Alvin May and paid for it before he 
(May) was “sold out,” and had been in possession ten or 
eleven years, living there. After Asa May, Edwards came 
and repeated Mr. May’s request to sign a “ paper for the 
rent,” and that he told Edwards that the land was in con- 
troversy between him and Mr. May; and that if it was 
Mr. May’s land he would pay rent, but if it was defendant’s 
land he would not pay any rent; and with this understand- 
ing he signed the paper. That he could not read or write, 
the paper was not read to him, and he did not know what 
was in it when he signed it. He says, also, that though he 
gave every opportunity by pointing out his property, no 
attempt was made by Mr. May, or his representatives, to 
enforce the collection of the rent. 

We think all the testimony bears upon the questions of 
the validity of the lease; whether Seymour was or became 
a tenant of May ; whether the lease was the agreement or 
expression of the mind of Seymour; whether, while always 
insisting that the land and house were his own, bought and 
paid for ten years before, he did voluntarily intend to sur- 
render to one whose right he constantly disputed. 

The testimony of Blackburn and Croom clearly settle 
these questions. Instead of this land having “ been restored 
to the actual possession” of Mr. May by defendant, as al- 
leged in this petition, complainants prove by Croom that he 
took possession of the land, removed fences, plowed and 
planted by May’s instructions up to Seymour’s door without 
saying anything to him about it, and “Seymour did not 
disturb him.” It is clearly shown that when the lease was 
produced, already signed by May, Edwards said to Seymour, 
the “ agreement is ready,” and wanted him to “ sign it now 
and close the matter up.” It was not called a lease, but an 
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“agreement.” What agreement? Seymour had always 
professed readiness to pay rent if the land belonged to Asa 
May, but if it was his own, he would not pay rent. There 
was a controversy existing about their respective rights. 
Seymour, in the act of making his mark to the paper, ex- 
pressed what he understood the “ agreement” to be. He 
had been told it was an agreement “ about rent.” He was 
willing to enter into an agreement about rent, and he re- 
peatedly indicated what kind of an agreement it should be. 
The tenor of the whole evidence shows it, and shows what 
he supposed he was assenting to. 

It isno answer to say that this phase of the case was not 
much argued before the court. The question was presented 
by the exceptions, the argument of Seymour’s counsel, and 
his written brief, and by the assignment of errors flatly ; 
and it would be a denial of common intelligence to say that 
this is not the material question, and one that first and last 
enlists the attention in reading the record of this case. 
Nowhere does it appear that Seymour acknowledged this 
lease as his agreement, or that he was a tenant upon this 
land. Mr. Pasco says Seymour “acknowledged the rent- 
ing” of the land from Mr. May, and “did not refuse to give 
up the house but promised to go up and see about it.” 
The cross-examination shows that the “ acknowledgement ” 
was, that in the course of the conversation “the land was 
spoken of as land rented from Mr. May, and Seymour did 
not deny the renting,” but said he would “ come up and see 
about it.” 

With a person of ordinary education and intelligence this 
might be treated as a circumstance showing that a tenant 
acknowledged his tenancy. Seymour’s tenure had been 
called a “ renting” in the efforts to induce him to leave, 
(and it is well shown what kind of renting he had assented 
to,) and in dealing with a person of his mental caliber, and 
being addressed by a person of intelligence and of different 
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social position, it cannot fairly be exacted of him that he 
shall be deemed to assent, particularly when instead of as- 
senting he evades discussion, and postpones the subject by 
promising to “come up and see about it.” 

Previous to the signing of the lease nothing was said to 
defendant about his becoming a“ tenant ” to May or paying 
rent that did not bring from him the response that he 
would agree “to pay rent if the land was May’s,” and 
when told that the “agreement ” was now ready and the 
matter must be closed up, he repeated what his understand- 
ing of the agreement was, and his understanding was not 
corrected by the agents of Mr. May then and there. 

Under the circumstances can it be candidly pretended 
that Seymour did “ with his eyes open,” without apparent 
consideration, without apparent benefit to himself, but on 
the contrary, to his probable detriment, enter into an agree- 
ment whereby he surrendered his supposed right to his 
land and home, while in the same breath he declares he will 
not and does not intend any such’thing, unless he shall be 
satisfied that Mr. May has the better right? The question 
tried was not one of title, but whether Seymour had within 
three years held wrongful possession of the property against 
the consent of the plaintiff entitled to it. All the evidence 
was pertinent to or bore upon this issue, and the jury con- 
sidered it; it all bears upon the question whether the lease 
is the contract of the defendant. Contracts are binding ac- 
cording to the mental comprehension and capacity of the 
contracting parties. “ Where one places reliance upon 
another, the one trusted shall not take advantage of such 
confidence to the prejudice of the other.” New vs. Wam- 
bach, 42 Ind., 456; 65 Barb., 346. 

In Foster vs. McKinnon, 4 Law R., (Common Pleas,) 704, 
(cited in Gibbs vs: Linabury, 22 Mich., 479-486,) a witness, 
Callow, who was acceptor of a bill, had produced the bill 
to the defendant, who was advanced in life, for him to put 
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his signature on the back after that of one Cooper, the payee 
and first endorser, Callow not saying it was a bill, and tell- 
ing the defendant that the instrument was a guarantee. 
Defendant did not see the face of the bill at all. But it 
was of the usual shape and bore a stamp, the impress of 
which was visible at the back of, the bill. Callow also tes- 
tified that the defendant, believing that the document ‘was 
only a guarantee, then signed his name after Cooper’s. ‘The 
court say: “ It is invalid, not merely on the ground of fraud, 
but on the ground that the mind of the signer did not accom- 
pany the signature. Im other words, that he never intended 
to sign, and therefore, in contemplation of law, never did 
sign the contract to which his name wasappended. * * * 
In the case now under consideration the defendant, ac- 
eording to the evidence, if believed, and the finding of the 
jury, never intended to indorse a bill of exchange at all, 
but intended to sign a contract of an entirely different na- 
ture. It was not his design, and if he was guilty of no neg- 
ligence, it was not eveh his fault that the instrument he 
signed turned out to be bill of exchange.” 

In Selden vs. Myers, et al., 20 Howard, U.S., 506, 509, 
Chief Justice Taney delivering the opinion.of the court, 
says: “ It is true that Selden is an unlettered man, and can 
neither read nor write. He makes his mark to the instru- 
ments he executed, and dealing with such a person, it is 
incumbent on Myers & Co. to show, past doubt, that he fully 
understood the object and import of the writings upon which they 
are proceeding to charge him, and if they had failed to do so 
the above mentioned testimony, offered by the appellant, as 
to the state of the accounts between them at the time, 
would have furnished strong grounds for inferring that he 
had been deceived, and had not understood the meaning of the 
written instruments he signed.” 

The reasoning of Judge Taney disposes of the question 
of negligence on the part of Seymour in not requiring the 
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lease to be read to him before signing it. It was the duty 
of the persons of superior intelligence, who were dealing 
with him, to inform him fully, and a man so ignorant as 
Seymour is shown to be is not chargeable with negligence 
when dealing with persons who admit they were well 
aware of his want of intelligence. It is not necessary in 
this case to charge that Mr. May or his agents intended to 
deceive or defraud Seymour; the contract wants validity, 
as stated in Foster vs. McKinnon, “ because the mind of 
the signer did not accompany the signature.” 

In view of this rule, so emphatically endorsed by Chief 
Justice Taney and the Supreme Court of the United States, 
the Circuit Judge very properly refused to give the instruc- 
tion asked for by the plaintiffs’ counsel, considering the 
capacity and degree of intelligence manifest to the court 
of this defendant ; and the rule laid down goes very far to- 
ward sustaining the charge given by the court, to which 
the complainants excepted. Considering the whole case, 
upon the law and the facts as they appear here, the proper 
tribunal to which the rights of these parties should be re- 
ferred is one which is empowered to try the title to the 
property involved. The method adopted by Mr. May’s 
agents, of determining the rights of the defendant, does not 
seem to be the proper one. 

We are well satisfied that under the charge prayed for 
by complainants, if it had been given by the court, the jury 
could not, upon the evidence, have found that this lease 
was the agreement of the defendant, or that he acquiesced 
in it in any manner after it was signed. We think further, 
that under any charge that might have been given, upon 
the facts as presented here, a verdict for the defendant must 
have been sustained ; and this, without in the least reflect- 
ing upon the good name of Mr. Asa May. 

The rehearing is refused. 
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Mr. Justice Westcott delivered the following opinion 
on the petition for a rehearing: 


Upon the evidence, omitting everything that might be 
excluded upon the ground that it referred to transactions 
between Asa May, deceased, and the defendant, I think 
there is enough to show clearly here that the defendant 
did not in fact assent to any surrender of his possession to 
Asa May. : 

The law, as I understand it applicable to this case, is an- 
nounced by Chief Justice Taney in Sheldon vs. Myers et al., 
20 How., 509, to the effect that it is incumbent on a person 
dealing with another, who can neither read nor write, to 
show past doubt that the ignorant man fully understood 
the object and import of the writings upon which he is 
proceeding to charge him. In this case it is not shown 
that the instrument was read or fully explained to the par- 
ty unable to read or write and I do not think he can be 
held bound by the contract. The instrument being removed 
as evidence, I see no case for the plaintiff. 

It seems to me here that the verdict was in conformity 
to the evidence, that the instructions were really more fa- 
vorable to the plaintiff than the rule as announced by the 
Supreme Court of the United States which covers this case, 
and that to grant’ a new trial would be action in conflict 
with the rule sustained by the decisions of this court in the 
cases cited by the Chief Justice. As to the action of Mr. 
May, I do not see that he was guilty of any fraud or im- 
proper conduct. 
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Mayo AnD Stokes, APPELLANTS, vs. KeysEer’s Execurrix, 
APPELLEE. 


1. If a party, after a judgment upon demurrer against him, amends 
his pleadings so that an issue is formed which is tried by a jury, 
he waives all exceptions which he might have taken to the judg- 
ment on demurrer, and will not be permitted to assign them for 
error in this court. 


2. If a party desires to have the ruling by the court upon the demurrer 
reversed, he must not plead over, but take his appeal from the 
final judgment perfected upon the demurrer. 


Appeal from the Circuit Court for Santa Rosa county. 
The facts of the case are stated in the opinion of the 
court. 


C. C. Yonge and G. G. Me Whorter for Appellant. 
John C. Avery for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


This was an action of assumpsit upon a promissory note, 
brought by H. 8. Keyser, executrix of the last will and 
testament of the Wm. J. Keyser, deceased, against the de- 
fendants Mayo and Stokes. The amended declaration con- 
sisted of four counts. The defendants, on the second day 
of February, 1880, demurred to the first, second and third 
counts, and plead to the fourth. On the hearing the court 
overruled the demurrers. The defendant’s further filed 
pleas on the 27th January, 29th March and first of April, 
1880. The plaintiff then demurred to the-several pleas so 
filed by the defendants, and on the second day of April, 
the court upon a hearing made an order sustaining the de- 
murrer as to all of said pleas, exeepting as to the plea of 
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L. G. Mayo, filed second February, 1880, as to which 
plea the demurrer is overruled. 

On the 7th day of April, 1880, the defendants plead 
over to the amended declaration, replications were filed and 
the cause was tried by a jury who found a verdict for the 
plaintiff, upon which judgment was duly entered. There is 
no bill of, exceptions and the only errors assigned are as 
follows : 

1. The court erred in overruling the demurrer to the 
amended declaration. 

2. The court erred in sustaining the demurrer to pleas 
filed by the defendants on the 27th January, 29th of March, 
and 1st of April, 1880. 

This court, in a series of decisions, have determined that 
if a party, after judgment on demurrer against him, amends. 
his pleadings and makes an issue which is tried, he waives 
all exceptions which he might have taken to the judgment 
on demurrer, and will not be permitted to assign them for 
error in this court. If the party desires to have the ruling 
by the court upon the demurrer reversed, he must not 
plead over, but permit the judgment on the demurrer to 
stand. 

‘Had the defendants permitted the judgment on demurrer 
to their pleas to have stood and appealed from that, it 
would have reached back to the declaration, but by waiv- 
ing their demurrer in pleading over and going to trial upon 
the issues made, they lost their right to except to the judg- 
ment of the court upon the demurrers to their pleas. Bai- 
ley vs. Clark, 6 Fla., 516; Ellison vs. Allison, 8 Fla., 206 ; 
Hooker vs. Johnson, 8 Fla., 453; Robinson vs. L’Engle, 13 
Fla., 483 ; Garlington ys. Priest, 13 Fla., 559; Johnson vs. 
P. & P. R. R. Co., 16 Fla., 623. 

_ The judgment must be affirmed. 
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Tuomas DoNALD, ET AL., APPELLANTS, Vs. Danren L. Mo- 
Krnnon, RESPONDENT. 


1. In the absence of a warrant being annexed to the assessment roll 
delived to the collector of revenue as required by law, he cannot 
proceed to enforce the payment of taxes and a sale made without 
such warrant passes no title. 

2. A simple transcript of a judgment entry does not prove a judgment 
in a collateral proceeding. Enough should appear to show juris- 
diction. 

3. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration of 
the term of the tenant he, the purchaser, can recover the posses- 
sion of such tenant although the legal title be shown to be in a per- 
son other than the tenant. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


J. F. McClellan tor Appellant. 
D. L. McKinnon for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The respondent McKinnon brought his action of eject- 
ment against the appellants in the Circuit Court for Jack- 
son county. 

To the declaration framed under the statute the defen- 
dant pleaded first not guilty ; second, a previous judgment 
in a court of competent jurisdiction in an action of eject- 
ment as to the same land. To the second plea plaintiff re- 
plied that subsequent to said judgment and prior to the in- 
stitution of this suit he had acquired new titles to said 
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lands. There was issue as to these pleas, trial and verdict, 
and judgment for plaintiff. From this judgment defen- 
dants appeal. 

The plaintiff claims title through two sources, a deed 
after sale of land for taxes, and a deed after sale under a judg- 
ment rendered by a justice of the peace. 

As to the tax deed. During the trial defendant proved 
by L. M. Gamble, that he was collector’of revenue for the 
year 1876, that he-had the assessment book for that year 
and turned it over to his successor in 1877. “ This book ” 
was then offered to show that there was no warrant to it to 
the collector. Upon objection by plaintiff, the book was 
ruled out by the court, and to this action there was an ex- 
ception. The record recites further in this connection, that 
“defendant’s offered Frank Phillips, Clerk of the Circuit 
Court, of Jackson county, with the tax book deposited in 
his office for the year 1876, and offered to prove that there 
was no warrant to said book, signed by the assessor of the 
said county, empowering the collector to collect the taxes 
for that year, and if not paid, to sell in order to collect.” 
The book was excluded and there was an exception. 

Under the statute then controlling the assessment and 
collection of revenue, chapter 1976, laws, it was the duty 
of the assessor to file with the clerk the original assess- 
ment book, but the law did not require any warrant to be 
annexed to it or to the copy sent to the Comptroller. The 
court, therefore, was right in excluding the original assess- 
ment book from the jury, when offered for the purpose of 
showing that no warrant was attached to this copy. It was 
immaterial whether there was such a warrant annexed to it. 
When, however, the then (that is in 1876) tax collector of 
revenue, L. M. Gamble, was offered as a witness to prove 
that there was no warrant to the assessment roll of 1876, 
under which this tax sale was had, we cannot see that this 
evidence was properly rejected. The law required that to 
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the assessment roll delivered to the collector of revenue, a. 
warrant under the hand of the assessor should be annexed 
in the following form to-wit: giving the form, &c. 

Without this warrant “ delivered by the officer of the 
law, designated for that purpose, the collector has no au-. 
thority to proceed to enforce the payment of taxes.” This 
being omitted, the performance of all the other acts, such 
as due advertisement, will lay no foundation for the sale of 
the land. (5 Ired., 181; 7 New York, 517; 14 New Hamp., 
84; Hilliard on Taxation, 396; Cooley on Taxation, 292; 
Blackwell on Taxation, 167.) The warrant in this proceed- 
ing fills the place and performs the tunctions of a summons. 
It is the writ to the officer by which he is authorized for 
public purposes to collect the tax, or in the event of its 
non-payment to subject the property to sale. For this 
reason we think that the court erred in rejecting the pro- 
posed testimony of Gamble, the person who at the time of 
the sale was the collector of revenue, and who proposed to 
produce the assessment roll. 

As to the justice’s judgment; the court ruled correctly,,. 
that there must be proof of the judgment in order to 
derive title from a sale thereunder; but what we have 
in the record is a simple transcript from the docket 
or book of entries of the magistrate of the entry 
of judgment. This is not sufficient. (5 Wendell, 293 ; 
7 Cranch, 408.) A certificate of a justice’s judgment “ to 
be competent evidence, must show on its face that the jus- 
tice rendering the judgment had jurisdiction, as well of the 
person as of the subject matter of the suit.” The statute 
of this State, section 13, chapter 2040, laws, provides that 
the justice’s “ docket, or a certified copy thereof, shall be 
evidence of the matters therein stated,” and it is essential 
that in all cases where a judgment is sought to be proved, 
that so much of the proceedings as show jurisdiction should 
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appear. As to the general subject, see 2 Phillips on Evi- 
dence, 4 Am. ed., by Cowen and Hill, note 406. 

The next question here is as to the matter of title. Plain- 
tiff claims that defendants are the tenants of Grantham, 
whose interest in the land he has acquired under the sales 
mentioned. If this beso he shows a good right to the posses- 
sion as against the tenant upon the expiration of the time 
for which the tenant was to hold. 

In some cases, although the claimant may not in fact 
have title to the land according to the general acceptation of 
the term, and in conformity to the general rule in ejectment, 
still the circumstances may be such as that between the 
parties the title is established. In this case, if the plaintiff 
has purchased the right of Grantham, and the relation be- 
tween the defendants and Grantham was that of landlord 
and tenant when he purchased, then upon the termination 
of defendant’s right to possession as tenant, the plaintiff 
may recover if he represents the lessor’s right to possession, 
although in fact the strict legal title may be in the State 
of Florida. 4 John., 210; 7 Cowen, 637; 10 East, 355 ; 
Taylor on Ejectment, 165, 206; 1 Blackf., 135; 1 Burr., 
119; 3 Dall., 457; 1 Bibb, 129. 

All the title which a landlord has to show is the contract 
of tenantey, and the termination of the right pf tenant to 
possession. If the plaintiff here acquired the landlord’s 
right under the sales, he should recover upon like proof. 

As a matter of course, there must be full proof of the 
tenancy and full identification of the land which was the 
subject of the tenancy, as well as that it is the land de- 
scribed in the declaration. We deem it unnecessary, as 
there is to be a new trial, to make any commentary upon 
the evidence in these particulars. 

The judgment is reversed and a new trial awarded. 
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Burton W. Bettamy, APPELLANT, vs. ALEXANDER B. Haw- 


1. 


ut 


-~ 


KINS, APPELLEE. 


In an action by one executor against his co-executor to recover a 
share of money allowed to the executors in gross, as compensation 
for administering an estate, which money was alleged to have been 
received and retained by the defendant, the question to plaintiff 
as 2 witness in his own behalf on the trial, whether the plaintiff 
was always ‘‘willing, anxious and ready”’ to perform duties as an 
executor, is not a material question, the statute giving compensa- 
tion for responsibility assumed and for services performed. 


. Where a witness has already testified to certain facts, it is not error 


to refuse to hear the same facts repeated by the same witness, up- 
on the same direct examination. 


. A certificate by the custodian of a record or document, stating that 


the annexed copy is an “‘ extract’? from the original, it will not be 
received in evidence if objected to. 


. A certificate that the ‘‘extracts’’ from a record contain all of the 


original that affects the matter in controversy, is not evidence that 
the omitted parts are not material, this being a question for the 
court, and not for the certifying officer, to determine, from an in- 
spection of the entire document. 


. Oral testimony of the Judge of Probate, as to the contents of a re- 


cord or paper in his office cannot be received to prove the contents 
of the writing, the original being in existence and accessible. 


. Oral testimony of the admissions of a party as to the existence, the 


amount or effect of a judgment or. decree, cannot be received for 
the purpose of showing the existence of the judgment, or its legal 
purport, the record being accessible. 


. Oral or written testimony to the admissions or declarations of an 


executor, that he has received a certain sum of money as compen- 
sation and commissions for administering an estate, are not evi- 
dence in behalf of a co-executor who sues him for a share of such 
money, without showing by the judgment, order or decree of the 
court. that the claimant is legally entitled to a portion of the 
money so received. 


Appeal from the Circuit Court for Leon county. 
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The declaration in this case is as follows: 

Burton W. Bellamy, by Angus Patterson and White and 
Bryson, his attorneys, sues Alexander B. Hawkins, for the 
sum of fifteen thousand dollars, which he owes to and un- 
justly detains from him. For that, whereas, the said plain- 
tiff, and the said defendant were co-executors of the last will 
and testament of William Bailey, deceased, from the begin- 
ning of the year, A. D. 1868, to the commencement of this 
suit, and large amounts were annually allowed to the exec- 
utors of said estate by the Probate Court of Leon county, 
making in the aggregate $20,000.00, and the said defen- 
dant, as co-executor, took possession of the commissions and 
allowances, and retained the share coming to the plaintiff, 
and has refused to pay the same, and the plaintiff claims 
$15,000.00. 

And whereas, also, the said defendant, as co-executor, 
afterwards to-wit: on, &c., aforesaid, at, &c., Leon county 
aforesaid, had, and received a certain other sum of money 
as co-executor, &¢., to-wit: the sum of fifteen thousand 
dollars of like lawful money to and for the use of the said 
plaintiff, and to be paid by the said defendant to the said 
plaintiff, when he the said defendant should be thereunto 
afterward requested, whereby and by reason of the said 
last mentioned sum of money being and remaining wholly 
unpaid, an action hath accrued to the said plaintiff to de- 
mand, and have of and from the said defendant, the said 
last mentioned sum of fifteen thousand dollars, other parcel 
of the said sum above demanded ; and the plaintiff claims 
$15,009.00 ; and $15,000.00 for money received by the de- 
fendant as co-executor for the use of the plaintiff; and 
$15,000.00 for money found to be due from the defendant 
as co-executor to the plaintiff, on accounts stated between 
them ; and the plaintiff claims $15,000.00. 

The defendant Hawkins plead the general issue of “ never 
indebted,” as well as several special pleas. The effect of 
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the issues was to put the plaintiff to strict proof of the 
entire case set up by the declaration. 

In response to a plea that Bellamy performed but a very 
small portion, if any, of the labor and services, and incurred 
but very little if any of the responsibility of the administra- 
tion of the estate, and had been fully compensated therefor, 
Bellamy replied that Hawkins wrongfully prevented him 
from performing a large portion of services and labor, that he 
was at all times willing and ready to perform, and actually 
did perform so far as it was in his power; but Hawkins 
took the estate and intentionally placed it beyond the 
reach of plaintiff to prevent him from administering, and 
plaintiff took issue upon that part of the plea as to his 
incurring but little if any responsibility in the administra- 
tion of the estate, and also upon that part alleging he had 
been fully compensated. Upon this replication defendant 
joined issue. There was considerable testimony taken on 
part of the plaintiff, but before announcing that he rested, 
his counsel stated that in view of the rulings of the court, 
he should submit to a verdict, and the jury then returned 
a verdict for the defendant, and judgment was entered as 
follows : 

“This day came the parties by their attorneys, and the 
jury sworn to try the issues in this cause appeared in court 
according to their adjournment, and the plaintiff having 
announced that in view of the rulings of the court he 
should submit to a verdict, the case was given to the jury 
and thereupon, they, upon their oaths do say: ‘ We the 
jury find for the defendant.’ Therefore, it is considered by 
the court that the plaintiff take nothing, and that the said 
defendant go without day and recover against the plaintiff 
his costs by him in this behalf expended, and said plaintiff 
in mercy,” &e. 

The other facts are sufficiently stated in the opinions of 
the court. 
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Angus Patterson and White § Bryson for Appellant. 
George P. Raney for Appellee. 
Tue CuteF JusticE delivered the opinion of the court. 


The first error assigned is in refusing to permit the plain- 
tiff to show by his own testimony that he was “at all 
times willing, anxious and ready” to perform any duties 
pertaining to his executorship of the estate. 

The plaintiff testifying as a witness in his own behalf, 
was asked by his counsel to “ state whether or not he was 
at all times willing, ready and anxious to perform any ser- 
vice or duties pertaining to said estate.” The defendant's 
counsel objected to this question, and claimed that the wit- 
ness should be required to state acts and facts tending to 
show the existence of his willingness, anxiety and readi- 
ness, and the court sustained the objection. Plaintiff sues 
his co-executor, alleging that defendant assumed control of 
all the assets, and of the management of the estate, and 
prevented plaintiff from performing his duties in reference 
to its care and management, though plaintiff offered and 
was always ready, willing and anxious to assist, and there- 
upon demands an equal share with the other executor of 
the compensation allowed by law. The statute provides 
that the executors be “ allowed all reasonable charges * * 
in the administration of the estate,” and “a fair and just 
compensation for their services, and also a compensation 
not exceeding sik per cent. on money arising from the sale 
of personal property and lands of the deceased.” Thomp. 
Dig., 208. 

The question here propounded to the witness assumes 
that the plaintiff, as an executor, is entitled to the compen- 
sation allowed by law for services performed, on showing 
that he was “ ready, willing and anxious ” to perform. 

Readiness, willingness and anxiety exist in the mind, a 
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mere physical and mental condition or state of existence. 
I do not think the statute contemplates that compensation 
shall be allowed on account of this mental or physical con- 
dition, unless services are performed or risk assumed, or 
an attempt is made to perform services or assume responsi- 
bilities in relation to the management of the estate. Re- 
sponsibility and risk are assumed by the acceptance of the 
trust. This assumption requires no proof beyond the fact 
of qualifying as an executor, and that was already proved. 
Further responsibility and risk are assumed by the active 
management of the property. These are properly the sub- 
jects of compensation. Time, labor and skill employed in 
the management of the estate are to be taken into account 
in the award of compensation by the Probate Court. If 
the condition of “ readiness, willingness and anxiety ” of 
an executor, without acts or attempts to act, entitle him 
to compensation, it must be by force of the statute, but we 
do not see that the statute refers to these terms or to such 
condition. It mentions “services,” and “ compensation ” 
for “ services,” “ reasonable charges,” and commissions “ on 
money arising from the sale of property.” Readiness to act 
without acting, and willingness and anxiety not manifested 
by acts or efforts, are not subjects of compensation, and are 
therefore not the foundation of a claim. If the statute 
gives the plaintiff what he demands, because he is an ex- 
ecutor, the question and the affirmative answer to it would 
be immaterial. If the defendant has money belonging to 
the plaintiff, it is not because of plaintiff mental condi- 
tion or readiness, but because the law entitles him to it as 
a compensation for responsibility assumed and acts per- 
formed or attempted. We discover further, in reading the 
testimony of the plaintiff, that he shows performance at 
sundry times of his duties, and sundry efforts at other times 
to be more active in the management of the estate, and to 
assist his co-executors. He says further: “I was at all 
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times ready to act in the administration,” and this is re- 
peated in substance in connection with the detail of his 
efforts, all through his testimony. The question had been 
previously, and without objection, fully answered. There 
can be, therefore, no ground for holding the ruling of the 
judge, in rejecting the question, to be erroneous; first, be- 
cause it was not essential ; and second, because the plaintiff 
already had the desired testimony before the jury upon his 
direct examination. 

The second ground assigned for error is that the judge 
“refused to permit the records and proceedings of the Pro- 
bate Court, pertaining to the administration of the estate 
of William Bailey, or certified copies thereof, to be used in 
evidence.” 

The record states that the plaintiff “ produced and offered 
in evidence the books containing the annual settlements of 
the estate of General William Bailey, but to the use of the 
same in evidence the attorney for the said defendant did 
then and there object, unless upon the understanding that 
certified copies of the settlements or accounts should be 
filed before the case should be submitted to the jury, which 
objection was sustained, but the plaintiff was permitted to 
read from the books, under the direction of the court that 
certified copies of the accounts should be so filed.” 

“The books” referred to were doubtless the records of 
the Probate Court. No error can be alleged to the ruling 
of the court in relation to such books, because no exception 
was taken to the ruling. Whether he actually read from 
the books what he desired, or abandoned the offer, is not 
distinctly stated. It is certain, however, that he waived 
any advantage of the ruling by not excepting to it. 

As to the “ certified copies ” of the records and proceed- 
ings of the Probate Court, which were offered in evidence 
by the plaintiff and rejected by the court, there were seven 
papers offered, three of which entitled “annual account 
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current of the executors of the estate of General William 
Bailey,” signed by W. Denham and A. B. Hawkins, ex- 
ecutors ; two “ annual account current of the estate of Wil- 
liam Bailey, deceased,” for 1871-2 and 1872-3, “ William 
Denham and A. B. Hawkins executors ;” one “ annual ac- 
count current of executor of estate of General William 
Bailey, deceased,” and one “ A. B. Hawkins, executor in ac- 
count with estate of William Bailey, deceased ;” the two 
latter signed by A. B. Hawkins executor. 

The offering of these papers is thus stated in the record : 
“ Plaintiff, by his attorneys, further to prove the issues in 
his behalf, then and there produced and offered in evidence 
the following certified extracts from the records of the Pro- 
bate Court of Leon county.” 

These papers were each certified by the County Judge as 
follows : 

“T, Henry C. Rippey, County Judge in and for said 
county, do hereby certify that the within is an extract from 
the annual account current of executors (or ‘ W. Denham 
and A. B. Hawkins executors,’ or ‘ A. B. Hawkins execu- 
tor,’) of the estate of William Bailey, deceased, and is a 
true copy of the items of compensation charged for in said 
account, and the amount allowed to said executors (or ex- 
ecutor), and a correct copy of the orders of the court in re- 
lation thereto, as appears of record, * * * and that 
there are no other allowances to said executors in said ac- 
count of record in my office. In testimony,” &c. Signed 
and sealed by the judge. 

The defendant’s attorney objected to the reading of these 
papers, because they were only extracts from the annual re- 
turns, and not copies of the entire returns. The judge, at 
first, ruled that the papers should be received ; and, upon 
further objection by counsel, sustained the objection and 
refused to permit such extracts to be read to the jury. “'o 
which ruling plaintiff excepted, 
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It is a well-established rule of evidence that when a docu- 
ment or record, or a copy of it, is offered, the entire record 
of the cause or transaction must, if possible, be produced, 
or the certified copy must contain, or must purport to con- 
tain, a copy of the entire record of the cause or transaction ; 
and that a copy of apart, or of an extract therefrom, is not 
received as evidence. A certificate by the custodian of a 
record that a paper offered contains a copy of all that may 
be material to the case on trial is not evidence of that fact, 
the court before whom the trial is had being the proper 
judge of the materiality of the contents of the paper or 
record, and of the bearing of each part upon every other 
part; and the custodian of the record cannot determine 
the question by a certificate annexed to a partial copy. 

“When records are exemplified the whole in general must 
be exemplified ; for the construction is to be taken from a 
view of the whole together.” (1 Phillips Ev., Chap. 5.) 
In the notes to Ph. Ev. by Cowen and Hill, part 2, n. 713, 
it is said: “The rule in respect to copies of records under 
the seal of the court is * * * that in general the whole 
record which concerns the matter in question should be 
exemplified, for the court must be enabled to judge of the 
legal effect of the whole of it, which may be quite different 
from that of apart; a bare extract, therefore, is not the best 
evidence of which the case is susceptible.” Edmiston vs. 
Schwartz, 13 Serg. and Rawle, 135; Vance vs. Reardon, 2 
Nott and McCord, 299; Dismukes vs. Musgrove, 8 Mart. 
La. Rep. (N. S.), 375, 381; Ingham vs. Crary, 1 Pa., 389, 
394; Christine vs. Whitehall, 16 Serg. and Rawle, 98 ; 
Griffith vs. Tunckhouser, 1 Pet. C. C. R., 418; Ferguson 
vs. Harwood, 7 Cranch, 408. 

The court committed no error, but strictly adhered to the 
rules of the law in rejecting the copies of extracts offered. 

The third ground of error assigned is that the court re- 
fused to permit plaintiff to show, by the testimony of the 











758 SUPREME COURT. 








Bellamy v. Hawkins—Opinion of Court. 


ML 








Judge of the Probate Court, the aggregate amount allowed 
to the executors of said estate, as appears on the records of 
his office, and that they were allowed in gross; and the 
fourth ground of error was in refusing to permit the plain- 
tiff to prove by the witness Myers the amount of commis- 
sions allowed by the Probate Court, as admitted and stated 
by the defendant, and as to what he, the defendant, had 
done with said commissions. 

The universal rule is that the best evidence, of which the 
nature of the case admits, must be produced. 

The plaintiff’s claim rests upon an alleged allowance by 
the judgment or decree of the Probate Court. Without 
such allowance there is no cause of action. The defendant 
is charged with obtaining money to which plaintiff is enti- 
tled, by reason that it has been allowed to all the exectors, 
in gross, by the Probate Court. The judgment or order of 
that court is the best and only legal evidence of such allow- 
ance and its amount, and for what purpose, and for what 
services, charges and expenses it was allowed, the record 
being in existence and accessible. 

The statement of the custodian of a record as to its con- 
tents is no more valuable than the statement of any other 
person who has read it. The record itself is the evidence, 
and the statement of the judge is not evidence of its con- 
tents. 

The same rule will apply to the offer of the testimony 
of Mr. Myers, as to the admissions of defendant of the 
amount allowed by the Probate Court. “The parol admission 
of a party, made en pais, is competent evidence only of those 
facts which may lawfully be established by parol evidence ; 
it cannot be received either to contradict documentary 
proof or to supply the place of existing evidence by matter 
of record.” (1 Greenl. Ev. §203; Bivins vs. McElroy, 11 
Ark., 23; Mason vs. Park, 4 IIl., 532; Jameson vs. Con- 
way, 10 Ill., 227; Welland & Co. vs. Hathaway, 8 Wend., 
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480.) The questions addressed to Mr. Myers were objected 
to upon the further ground that they were leading. The 
ruling of the court was strictly correct in refusing the tes- 
timony of Myers to the admissions or declarations of the 
defendant as to the amount of the allowances, which were 
matters of record, unless the record was produced. The 
question was “ whether you heard the defendant say what 
amount of commissions were allowed the executors of Gen- 
eral Bailey’s will, and how much the defendant received, 
and whether A. Z. Bailey received his share?” And the 
further question, “ state whether or not the defendant said 
in your presence that the amount of commissions received 
by the executors was $16,000, or what other sums, and how 
were they divided, and did he say that the plaintiff re. 
ceived any except his note ?” 

The inquiry as to the amount received of allowances by 
each executor was pertinent according to the theory of the 
pleadings, and competent in order to show whether defen- 
dant had received money properly belonging to plaintiff 
under the order or decree of the Probate Court, but with- 
out showing such order the testimony proposed proved 
nothing as between these parties. It was not error, there- 
fore, to refuse the proftered testimony until the order of the 
Probate Court was shown. The existence of a judgment 
or decree, or its amount or effect, cannot be proved by the 
admissions of parties, the original record being bs existence 
and accessible. Jenner vs. Joliffe, 6 Johns., 9; Ware vs. 
Robertson, 18 Ala., 105; Morgan vs. B spac i r ‘ik 185 ; 
Bivins vs. McElroy, 11 Ark., 28. 

Fifth ground of error: that the court refused to permit 
the answer of defendant in a chancery cause between the 
same parties as to the amount of commissions allowed the 
executors, and as to the mode in which the defendant di- 
vided them to be read in evidence. 

The plaintiff offered in evidence a certified copy of a pa- 
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per purporting to be an answer toa bill in chancery, signed 

by defendant, in a suit between the same parties, in which, 

among othes things, it was stated what amount of commis- 

sions and allowances had been received by each and all the 

executors, in the aggregate, and how much defendant had 

received, not showing what amount had been allowed to 

each or all of them, nor admitting that defendant had 
money belonging to the plaintiff. 

This testimony is of the same character and to the same 
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effect as the testimony offered to show the admissions of’ 


the defendant. As before remarked, according to the theory 
of the plaintiff’s pleadings, the statements of the answer 
may be proper evidence to show the amount received by 
the defendant of the estate for services, commissions, ex- 
penses, &c., and may aid in determining whether defendant 
has received money which, under the order of the Probate 
Judge, may belong to the plaintiff and other executors. 
But the answer by itself, or in connection with the other 
testimony before the court, does not show that defendant 
has received any money of the plaintiff, or which the de 
fendant may not legitimately be entitled to. The records 
of the Probate Court, with the orders decreeing allowances, 
commissions, &¢., are not before the court, and without 
such orders the offered testimony is not’ connected with 
the case. What amounts had been allowed to the executors 
is not apparent by the evidence before the court. Without 
some legitimate evidence of this fact, it cannot be deter- 
mined how much each is entitled to for services, and com- 
missions, and expenses, and whether the defendant retains 
money belonging to the plaintiff. 

The defendant saw fit to hold the plaintiff to strictness 
of proof, and we do not find that the court violated the 
rules of evidence in sustaining his objections. 

The judgment is affirmed. 
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The preceding opinion was delivered at the January 
term; A. D. 1880, and at the same term the appellant filed 
a petition for rehearing, which was not disposed of till the 
present term. The petition is as follows: 

The petition of Burton W. Bellamy, appellant, in a cer- 
tain cause wherein Alexander B. Hawkins is respondent, 
decided at the present term of the Supreme Court, respect- 
fully shows that this court seemed to think that the records 
of the Probate Court of Leon county were evidence before 
the jury in the court below, whereas they were all ruled 
out by the judge of said court. In the beginning of the 
trial in the court below the said judge permitted the records 
to be read, and defendant objected unless certified eopies of 
the record were furnished, and the court ruled that certified 
copies 6r extracts should be furnished ; but when the ex- 
tracts were produced defendant objected to the extracts be- 
cause they were extracts and not the complete copies. The 
court overruled the objection and defendant excepted, all 
of which appears in the record ; but the defendant did not 
take an appeal, and is not entitled to any benefit from said 
exception ; but the same cumbers the record, and has a ten- 
dency to mislead this court. 

But afterwards the judge of the court below refused to 
allow the said extracts to be used as evidence, not because 
they were extracts, but because they were copies of the record 
of the Probate Court of Leon county, (if they had been 
ruled out because they were extracts full copies would have 
been furnished,) and were not signed by Burton W. Bel- 
lamy, thereby ruling out the entire records of the Probate 
Court, upon which appellant’s whole cause of action was 
and is based. These extracts were put for the reeord by 
the ruling of the court. 

Appellant’s next best evidence was the admissions of the 
defendant as to the amount of commissions received by him 
which he made to several persons, and also made under oath 
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in his answer to the suit in chancery, the same cause tried 
by the same parties; but this was also ruled out by the 
court on the grounds that the record of the Probate Court, 
or copies thereof, was the best evidence, when those had 
also been ruled out. 

Appellant submits that this was the only evidence by 
which he could prove the amount received by the defendant, 
and that his admission was, and is, the best evidence. 

Appellant submits that all of his evidence was ruled out 
by the court below, and exceptions were noted ; that, al- 
though there is a large amount of testimony in the record 
in this cause that had been taken before these adverse rul- 
ings, and were copied to show the proceedings, yet every 
material part was ruled out by the court; that is to say, 
the appellant was not permitted to use as evidence “the ree- 
ords of the Probate Court, norcertified copies thereof, nor the 
evidence of the County Judge, (the custodian of them,) as 
to what they contained, nor even the admission of the de- 
fendant, made verbally and in writing under oath, as to the 
amount of commissions which he had received, or as to 
any other point that might be material to the appellant’s 
cause, as your petitioner conceived ; nor even the evidence 
of appellant as to the amount of commissions allowed by 
the Probate Court, or his desire to perform the administra- 
tion, although he stated that in the first part of his testi- 
mony, yet it was ruled out at last and put in the form of 
question and answer to show the ruling’ of the court. 

And your petitioner shows that, by these subsequent rul- 
ings of the judge, all his evidence was ruled out, so that 
there was nothing for the jury to act upon. Appellant 
submits that this court seems to consider that there was 
some testimony before the jury, and also to lay some stress 
upon these being only extracts of the record of the Probate 
Court, when these extracts should be considered as complete 
copies of the record of the Probate Court, as the judge of 
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the court below decided that extracts were sufficient, and 
the defendant did not appeal. ‘ 

When the appellant tried to obtain his rights on the 
chancery side of the court, this court referred him to a court 
of law, saying that all the facts are contained in the records 
and proceedings of the Probate Court. And upon his going 
into a court of law and producing said record and proceed- 
ings, the judge of the said court refuses to permit appellant 
to use the said records, thereby leaving your petitioner 
remediless. 

Your petitioner would therefore pray that your Honors, 
for the causes set forth above, as well as for other causes 
apparent upon the record, would grant your petitioner a 
re-hearing in this cause at the next term of this court, or at 
such other time as may be meet and convenient for the 
court, and that the same may be placed upon the docket as 
though it had not been heard or tried, and for such other 
and further relief in the premises as the nature of the case 
may require, and as to the court may seem meet; and, as 
in duty bound, your petitioner shall ever pray. 


Tue Cuter Justice delivered the following opinion deny- 
ing the petition: 


The appellant seems to base his petition for a re-hearing 
upon the assumption that this court entirely misappre- 
hended the case and the contents of the record, and was 
misled into commission of errors in its decision. 

The first proposition is that “ this court seemed to think 
that the records of the Probate Court of Leon county were 
evidence before the jury in the court below, whereas they 
were all ruled out by the judge.” This is a misapprehen- 
sion on the part of the petitioner. What this court seem 
to think, was that it was uncertain whether the records ot 
the Probate Court were read to the jury, and this uncer- 

49R 











SUPREME COURT. 








Bellamy v. Hawkins—Opinion of Court. 





————— 





tainty arose from the reading of the record filed in this 
court. On the whole, however, we coneluded that the re- 
cords of the Probate Court were not read, because they did 
not appear in the bill of exceptions, and we were unable to 
judge what they contained or what they proved. 

These probate records, on being offered in evidence, were 
objected to, not for any valid objection to the records as ey- 
idence, but that they should not be received unless copies 
of them should be filed with the papers in the case, and 
the court ruled that the records might be read upon that 
condition. No exception was taken to this ruling, and the 
records for some reason were not at any time brought 
before the jury and read. What that reason was I could 
not understand. Without them, or exemplified copies of 
them, there was no proot,before the court and none was 
offered, which, if admitted, would prove the plaintiff's case. 

The petition states that “the court ruled that certified 
copies or extracts should be furnished, but when the ex- 
tracts were produced, defendant objected to the extracts, 
because they were extracts and not the complete copies.” 
(Petitioner is mistaken. The court did not rule that 
“copies or extracts” should be furnished, but ruled that 
certified copies should be filed.) 

The court overruled the objection, and defendant excep- 
ted, but petitioner says that defendant not having appealed, 
“is not entitled to any benefit from the exception, but it 
cumbers the record and has a tendency to mislead thiscourt.” 
In my judgment this is a very unnecessary suggestion. 
There is nothing here so unintelligible that this court has 
been misled by it, or that has a tendancy to mislead. 

Petitioner says that the court afterwards refused to allow 
the “ extracts” to be read in evidence, because they were 
copies of the Probate record, and were not signed by Bel- 
lamy, “ thereby ruling out the entire records of the Probate 
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Court, upon which appellant’s whole cause of action was 
and is based.” 

We found, and established our finding upon ample au- 
thority, that certified extracts from a particular record 
were not legal evidence, but that the whole should be cer- 
tified, so that the court, and not the certifying officer, 
might judge of the value of the evidence offered. And we 
think the court should have excluded the certified extracts 
upon the first ground of objection. The exclusion of the 
certificates afterwards, for another reason, which may not 
have been a sound reason, amounts simply to this, that the 
court decided correctly in excluding the evidence, but gave 
a wrong reason for the judgment. We do not think a cor- 
rect judgment or ruling should be reversed because the rea- 
sons for this ruling are not sound. (Hays vs. Pope County, 
7 Ark., 238 ; Deland vs. ‘Richardson, 4 Denio, 95; Shep- 
herd vs. Nabors, 6 Ala., 631.) If the exclusion was legal 
it is of no consequence what the reasons of the judge may 
have been ; it would be absurd to reverse a correct judg- 
ment upon such grounds. And we are reluctantly com- 
pelled to say (what should have been sufficiently under- 
stood from the opinion already given) that exception should 
have been taken to the ruling of the court when the orig- 
inal record of the Probate Court was offered, or the plain- 
tiff might have complied with the condition imposed by 
the court, and offered to file certified copies. In the first 
event he would have had the benefit of an exception, and 
in the second he would have had the benefit of the evidence 
he desired, and “upon which,” as petitioner well states, 
‘‘appellant’s whole cause of action was based.” 

Petitioner further says: “* Appellant’s next best. evidence 
were the admissions of the defendant as to the amount of 
commissions received by him, which admissions he made to 
several persons, and also made under oath in his answer to 
the suit in chancery,” all which were ruled out by the 
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judge, and this was the only evidence by which he could 
prove the amoudt £F ths eferidant. 

Petitioner does not properly designate this as the “ nezt 
best evidence.” It was competent evidence, undoubtedly, 
to show how much defendant had received from the estate 
for commissions and compensation. The failure to show 
what had been “ allowed,” however, (which was absolutely 
necessary to be shown by the record of the judgment of the 
Probate Court,) was fatal to the action of the plaintiff. 
These “admissions” were not the next best evidence, be- 
cause, the records being present, the admissions were not 
evidence at all of a judgment allowing compensation to the 
executors. Proving that a certain sum of money came to 
the hands of the defendant was of no avail without show- 
ing, by legal evidence, that the plaintiff was entitled to 
some of that money. It made no difference to the plaintiff, 
therefore, whether the evidence of defendant’s admissions 
was excluded or received so long as they gave the plaintiff 
no right of action. 

Petitioner further reiterates the point raised upon the 
hearing that the court refused to hear his testimony as to 
his willingness and readiness to act as an executor. We 
have already said that his right to compensation rested 
upon the statute and the fact that he was an executor, duly 
qualified, and that money had been allowed him by the 
court, and it is idle to contend that his readiness and wil- 
lingness to act without some competent evidence that an 
allowance had been made in his favor, and that the money 
so allowed had been received by the defendant, could give 
him a cause of action against the defendant. 

He further complains that when he endeavored to obtain 
his rights in chancery he was remitted to a court of law, 
and now when he comes into a court of law the Circuit 
Court refuses to permit him to introduce his legal evidence, 
-and thus he is remediless. In the equity case I said that 
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the plaintiff’s remedy was at law, according to the case 
made by his bill, but I did not say that he could recover 
without proving his cause of action by the ordinary course 
of legal proceedings and by competent evidence. Whether 
he had any such evidence I do not know, for it has not been 
exhibited in these proceedings. If the plaintiff is “ reme- 
diless ” thus far, ‘it is because he has not produced the evi- 
dence of his right to recover, or has neglected to comply 
with well established rules in saving his exceptions to the 
ruling of the Circuit Court in excluding what is claimed 
to be legal evidence, and presenting such exceptions to this 
court. 

In reviewing this case by the light of the suggestions 
contained in this petition, we do not discover that we had 
misapprehended the law or the facts of the case as pre- 
sented in the record; nor do we find that we had inadvert- 
ently or otherwise misapplied the well settled rules of law. 

The petition for a re-hearing is denied. 











Hart’s Executor, PLAINTIFF IN ERROR, vs. CHANDLER H. 
SmitH, DEFENDANT IN ERROR. 


1, An order authorized by statute to be made at chambers for the re- 
establishment of documents destroyed, if made in open court in 
term time, may be vacated or modified by the court in the same 
term, the court having entire control of its records and judgments 
during the term. 

2. An irregularity in proceedings before the court, not involving juris- 
diction, may be waived by subsequent proceedings of parties, who, 
knowing the irregularity, act (e. g. under an order irregularly ob- 
tained) without making objection or excepting. 

3. When it appears that there were two executors against whom judg- 
ment was rendered and execution issued, and the execution is de- 
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stroyed, notice of an application to re-establish the writ, served 
upon a person as executor of one of the defendant executors and 
‘**as such executor of the estate of the first testator,’’ without it 
appearing that the co-executor of the first testator had died or re- 
nounced or been removed, is not such notice as will bind the estate 
of the first testator or authorize an order re-establishing the lost 
execution. 


4, When one of several executors dies the executorship devolves upon 
the survivors, and no interest therein devolves upon the executor 
of the deceased executor, but upon the death of the survivor his 
executor becomes the executor of the first testator. 


Writ of Error to the Circuit Court for Leon county. 
The facts of the case are stated in the opinion of the 
court. 


W. C. McCall and D. W. Gwynn for Plaintiff in Error. 
Angus Paterson and C. W. Stevens for Defendant in Error. 
Tue Cuter Justice delivered the opinion of the court. 


This was an application by petition to the Circuit Court 
by defendant in error to re-establish a writ of execution 
issued upon a judgment in his favor against Penelope Hart, 
executrix, and Edwin A. Hart, executor of James L. Hart, 
deceased, rendered in the Circuit Court in Madison county, 
which execution is alleged to have been destroyed by fire. 
The petition did not show that either of the executors 
named had died, but notice of the filing of the petition and 
of application to the judge for an order re-establishing the 
writ was addressed to and served upon “ W. C. McCall, ex- 
ecutor of Penelope Hart, deceased, and as such, executor of 
James L. Hart, deceased.” 

The judge of the court in Madison, Third Circuit, hay- 
ing been of counsel in the case, the proceedings were trans- 
ferred to the Second Circuit, Leon county. 

W. C. McCall having filed an answer denying that he 
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was ever the executor of the last will and testament of 
James L. Hart, deceased, and that he had ever administered 
the goods, &c., of his estate, or in any manner intermed- 
dled with the estate of James L. Hart, appeared and op- 
posed the order prayed for. 

Nothing in the petition, notice or proofs showed that the 
original executrix or executor of James L. Hart, against 
whom the execution was issued, had died, except that the 
notice served on McCall addressed him as executor of Pen- 
elope Hart, &c., as above stated. The matter was tried in 
open court, in term, April 2d, 1879, on which day the 
court ordered that the application be denied, by an order 
signed and entered in the minutes of the court. On the 
4th day of April, in the same term, the attorney for peti- 
tioner made a motion for a re-hearing, and that the judg- 
ment be opened for that purpose, which motion was 
“ granted on condition that plaintiff give reasonable notice 
of the time and place of the re-hearing,” which order was 
signed by the judge and entered in the minutes of the court. 

Afterward, the judge by an order allowed petitioner to 
amend the petition by alleging that said Penelope Hart 
had died “having made her last will and testament, and 
appointed therein Wilson C. McCall her executor, and your 
petitioner represents that the said Wilson C. McCall is ex- 
ecutor of the estate of James L. Hart, deceased, by virtue 
of his appointment as executor of Penelope Hart, and has 
been served with notice as such executor.” 

McCall filed an amended answer November 18, 1879, re- 
iterating that he had in no manner intermeddled with or 
administered on the estate of James L. Hart, deceased, nor 
attempted to do so, and that he had long since filed in the 
office of the Probate Court of Madison county in said 
State, from which court the letters of executorship of this 
defendant issued, a renunciation of any right and all in- 
tention to act or become the executor of the estate of James 
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L. Hart, deceased.” The renunciation appears to have been 
filed in the Probate office after the commencement of this 
proceeding. 

Afterward, on the 17th January, 1880, upon more than 
ten days notice, and after hearing both parties, the judge at 
chambers, upon consideration of the petition and answer, 
made an order that the execution be re-established, and that 
the copy on file shall have the same validity as the original. 

To this order McCall excepted and took a writ of error. 

Plaintiff in error seeks to reverse the order of the judge 
upon the following grounds : 

That the order of April 2, 1879, refusing the petition, 
was a final order and judgment, and that the order of 
April 4 having been made without notice to respondent, 
was irregular and void. 

That the order of April 2 has not been set aside or an- 
nulled. 

That neither the original nor amended petition shows that 
either Penelope Hart or Edwin A. Hart was dead at the 
the time of filing the original petition. 

That Edwin A. Hart, as surviving executor, should have 
been made a party to the proceeding, and the only party 
defendant, as it does not appear that he is dead. 

That there were no competent parties defendant before 
the court. 

That there was no issue upon the answer of defendant 
McCall, and no evidence connecting him with the estate of 
James L. Hart, deceased. 

It was urged upon the argument that the proceeding to 
re-establish this writ was had under the provisions of chap- 
ter 3019, of the laws of 1877; that by section 4 of that 
act the issues “shall be tried by that judge at chambers ;” 
and the order or judgment having been made, no motion to 
vacate it could be lawfully entertained except upon ten 
days notice, as provided by chapter 3001, laws of 1877. 
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But the order of April 2, 1879, was made in open court, 
in term time, and having been so made, and the court hav- 
ing power over its records and judgment during the term, 
it was competent for the court to open or set aside this 
order upon motion of parties or sua sponte, in the same 
term, and to order a further trial or hearing. After this 
order for a new hearing the amendment of the petition al- 
leging the death of Penelope Hart was made, due notice 
was given that the matter would be heard at a time and 
place designated, and McCall appeared and put ina further 
answer to the petition, as already stated, without objecting 
to the further hearing, but proceeding to a trial of the is- 
sues formed by the petition and answer as amended. 

If there was any irregularity in these proceedings, not 
affecting the jurisdiction, it was waived by appearing and 
proceeding without objection to the same, and no objection 
can be entertained after judgment upon any ground so 
waived. 

It appears that upon this new hearing the judge made 
the order re-establishing the execution by the copy present- 
ed with the petition, upon the notice to McCall, as execu- 
tor of Penelope Hart. McCall denies that he is the execu- 
tor of James L. Hart, by reason of having been appointed 
executor of the estate of Penelope, or that he has acted as 
such. 

It is alleged that the judge erred in making this order 
as against him or upon notice to him, because it does not 
appear that Edwin A. Hart, the co-executor of Penelope, 
was dead, or that he had been removed or discharged before 
the death of his co-executrix. 

It is an established rule that when one of several execu- 
tors dies, no interest in his executorship is transmitted to 
his own executor, and the whole representation survives to 
the remaining executor, and to the executor of such sur- 
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vivor upon his death. 1 Lomax on Executors, 2 ed., 176; 
1 Williams on Executors, 255. 

As it does not appear that Edwin A. Hart, (who, as co- 
executor of James L. Hart, is one of the defendants in judg- 
ment upon which the alleged execution was issued, and 
against whom it was issued,) was dead, and as nothing ap- 
pears in the proceedings upon which even a presumption of 
his death or of his removal or renunciation can arise, it 
cannot be concluded that the executorship of Penelope 
Hart, in the estate of James L. Hart, fell upon McCall as 
her executor, but the only presumption is that Edwin A. 
Hart survives, and that he is the surviving executor of the 
estate of James L. Hart. 

It follows that there was no evidence before the court 
connecting McCall with the estate of James L. Hart, that 
the notice to him gave no ground for this proceeding and 
the estate is not bound by it, McCall being a stranger to 
that estate. There can be no power to grant the order 
without due notice to a proper representative, under the 
act of 1877, chapter 3019. The record fails to show that 
the court had jurisdiction from the beginning, and the 
order and judgment of the court or judge appealed from 
must be vacated dnd set aside, without prejudice to the 
rights of the parties as to new proceedings. 

It is unnecessary, in view of this conclusion, to consider 
the question of the renunciation by McCall. If Edwin A. 
Hart survived Penelope, the renunciation was nugatory. 

In any event it cannot be considered evidence as against 
the estate of James L. that Edwin A. was dead. 

Judgment reversed without prejudice to other proceed- 
ings, with costs against defendant in error, 
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Frank P. GALE, ET UX., vs. ZacHaRY T. Hinges, ET UX. 


1, Ejectment will lie between co-tenants in cases where the co-tenant 
has been guilty of such a violation of the plaintiff’s rights as con- 
stitutes an ouster. 

2, A declaration conforming to the requirements of chapter 999, laws, 
is sufficient in such case if it describes the undivided interest of 
the plaintiff. An allegation of an exclusive possession by defend- 
ant, amounting to a denial of the right of the co-tenant plaintiff, 
is not necessary. This can be put in issue by the plea of the gen- 
eral issue. 


Appeal from the Circuit Court for Madison county. 
The facts of the case are stated in the opinion of the 
court. 


Pasco & Palmer and C. W. Stevens for Plaintiffs in Error. 
A. Paterson for Defendants in Error. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of ejectment by Gale and wife against 
Hines and wife for an undivided half interest in certain 
lands described in the declaration. To the declaration the 
defendants demurred, setting up as grounds of demurrer: 

First. That ejectment cannot be maintained for an undi- 
vided interest in land. 

Second. That a tenant in common cannot maintain eject- 
ment against his companion, nor against the lessee of his 
co-tenant. 

Third. That one joint tenant parcener, or tenant in com- 
mon, cannot maintain an action of ejectment against his 
co-tenant without an actual ouster. 

There was judgment for the defendants upon the demur- 
rer and the plaintiffs appealed. 
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It is well settled that ejectment will lie between co-tenants 
in eases where the defendant has been guilty of such a 
violation of the plaintiff’s rights as constitutes an ouster, 

There are some of the cases which declare in general 
terms that ejectment may be thus maintained, though no 
actual ouster be proved. (15 John., 501; 2 Dana, 111.) 
Upon examination with care, however, it will be found that 
the apparent difference results from the different definition 
of the term ouster. When it is said that it is not neces- 
sary to prove an actual ouster, it is meant that no actual 
expulsion by force is necessary to be proved. An exclusive 
possession, connected with some act amounting to a denial 
of the right of the co-tenant out of possession, is enough. 
10 Wend., 419; 32 Cal., 499; 8 Humph., 668; 5 Mass., 
351; 5 Green, 482; 21 Conn., 385; 10 Leigh, 457. 

We have no doubt that ejectment will lie for an undi- 
vided interest in land, or that one tenant in common may, 
in proper cases, sustain the action against his co-tenant, 
The first and second grounds of demurrer are, therefore, 
we think, not well taken. As to the third ground, it is 
true that the action cannot be maintained without “ an 
actual ouster ;” but this does not mean an actual expulsion 
by force. Every ouster is an actual ouster, whether it be 
the result of positive expulsion, or whether it results from 
exclusive possession accompanied by such acts or facts as 
amount toa denial of the right of the co-tenant out of 
possession. 

The only remaining question we see here is whether it is 
necessary, under our statute, for the co-tenant in his decla- 
ration to allege the ouster. The statute prescribes a form 
for all actions of ejectment. The old fictions accompanying 
the action are abolished, and the plea of not guilty puts in 
issue the title. In actions of ejectment, other than between 
tenants in common, there can be no ground upon which an 
ouster can be required to be alleged in the declaration. 
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If we do so require, then we are certainly requiring 
something more at the hands of plaintiffs in framing decla- 
rations in ejectment than the statute requires or contem- 
plates. The practice, and we think it correct, now prevail- 
ing in the State is to frame the declaration under the 
requirements of this act,and we can see nothing in the 
relation of tenants in common to cause us to vary the rule 
of pleading prescribed by the statute when the action is by 
them. Even anterior to this statute the rules of special 
pleading did not, in all respects, prevail in ejectment. Many 
of its incidents were fictitious and peculiar. Except pleas 
puis darrein continuance or pleas to the jurisdiction the plea 
as a general rule was the general issue, (Tyler on Ejectment, 
464,) and the consent rule admitted lease entry and ouster, 
(except where the action was between tenants in common, 
&c., when it confessed only lease and entry,) and the general 
issue denied the defendant’s possession as well as plaintiff’s 
title. Now, it is not dented that the plea of the general 
issue, under the statute, puts all this in issue in cases other 
than actions between co-tenants, and where is the reason 
for a distinction as to them? 

The judgment is reversed, and the case will be remanded 
for further proceedings according to law. 





Hvot, Ketty & Co., AppELLANTs, vs. Ety, CANDEE & 
Wiper, APPELLEES. 


1. A garnishee must not only have actual possession of defendants’ 
property, but there must be, except in cases of fraudulent disposi. 
tions, privity, express or implied, of contract and interest between 
the garnishee and the defendant, by which the defendant would have 
aright of action, or an equitable claim against the garnishee to re- 
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cover the property for his own use, either at the present or some 
future time. 

2. The maker of a negotiable note should not be charged as garnishee 
of the payee while such note is current, unless it appears that the 
garnishee has it in his own possession and under his own control, 


Appeal from the Circuit Court for Nassau county. 
The facts of the case are stated in the opinion of the- 
court. 


J. M. and H. J. Baker for Appellants. 
D. M. Hammond and L. I. Fleming for Appellees. 


Mr. JusTIcE VANVALKENBURGH delivered the opinion of 
the court. 


On the 3rd day of March, 1874, Ely, Candee & Wilder 
commenced an action against one Louis Sylvester, claiming 
to recover $2,000. On the same day a writ of garnisment 
was issued against the appellaffts, Huot, Kelly & Co., re- 
quiring them to set forth what goods and chattels, rights 
and credits, money or effects, they had in their hands, cus- 
tody or control belonging to the said Louis Sylvester, and 
in what sum they were indebted to him. Huot, Kelly & 
Co. answered that they had no goods, chattels, rights, cred- 
its, money or effects in their hands or custody, or under 
their control, belonging to the said Sylvester at the time of 
the service of the said garnishment; but answered that on 
the 8th day of September, A. D.1873,they made a promissory 
note whereby they promised to pay, twelve months after 
its date, to the said Louis Sylvester, or his order, the sum 
of sixteen hundred and fifty-five 97-100 dollars. That said 
note was unpaid and had several months to run before its 
maturity. That they had no knowledge as to who was the 
holder of the said note, but that about the time of the ser- 
vice of the notice of garnishment upon them the note was 
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still in the possession of the defendant, Sylvester. The 
plaintiffs below traversed the answerof Huot, Kelly & Co., 
the garnishees, and allege that on the said 3rd day of March, 
1874, the said garnishees were indebted to said Louis Syl- 
vester on the note mentioned in their said answer, and that 
the said note for the sum of $1,655.97-100 was in the pos- 
session of one D. M. Hammond forthe defendant, Sylvester, 
and was on the 6th day of March, 1874, delivered up on 
the order of the defendant, Sylvester, to Patrick Kelly, one 
of the firm of Huot, Kelly and Company, in the store of, 
and in the presence of, the said garnishees, with the under- 
standing that the garnishees stood security for the defend- 
ant, Sylvester, to release the attachment and garnishment 
in this cause; that they failed to carry out the arrange- 
ment. 

On the 16th day of May, 1874,a judgment was recovered 
and entered against the defendant, Louis Sylvester, in favor 
of the plaintiffs, Ely, Candee & Wilder, for the sum of 
$1,700.35. 

This cause against the garnishees was tried on the 29th 
of October, A. D. 1878, and a verdict was given for the 
plaintiff. Whereupon it was ordered that judgment be en- 
tered in favor of the plaintiffs, Ely, Candee and Wilder, 
againt the garnishees, Huot, Kelly & Co., for the sum of 
$2,185.85. 

The counsel for garnishees moved the court for a new 
trial for the reasons : 

1. “That the. verdict was contrary to the evidence, and 
contrary to the law.” 

2. “ In that the court erred in charging the jury in effect. 
that the peculiar circumstances of said cause constituted 
an exception to the general rule, that the maker of nego- 
tiable paper cannot be garnisheed before maturity of the 
same, or made liable thereby.” 

3. “ That. the jury assessed a large amount of interest and 
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allowed what accrued and became due long subsequent to 
the service of said garnishment, and the answer of said gar- 
nishees, and which was not due and owing at the time of 
the service of the answer, and for which the garnishees are 
not liable. 

This motion was heard on the 17th April, 1879, and was 
denied by the court, and judgment was rendered against 
the garnishees for $2,185.85. 

To this opinion and judgment of the court the gar- 
nishees, Huot, Kelly & Co., by their counsel duly excepted. 

From this judgment the garnishees bring their appeal 
and assign the following errors: 

1. The court erred in refusing to charge “ that if it ap- 
peared that the note was held by an individual partner as 
a personal security or collateral, that such was not the pos- 
session of the firm, and the garnishees as a firm would not 
be liable.” 

2. The court erred in charging, that a negotiable paper, 
before maturity, would under some circumstances be the 
subject of garnishment. 

3. The court erred in allowing a large amount of interest 
to be assessed, which accrued subsequent to summons in 
garnishment, and on notes which were not proven. ° 

4, That the court erred in overruling the motion of de- 
fendants to set aside the verdict of the jury and for a new 
trial. 

It can hardly be claimed that this note, while in the 
hands of Mr. Hammond for the benefit of Mr. Kelly, to 
secure him against liability on his individual bond as secu- 
rity in the replevin suit, was under the control or in the 
possession of Huot, Kelly & Co., nor would the fact of its 
delivery to Mr. Kelly himself, by. Mr. Hammond, upon the 
written order of Sylvester after the writ of garnishment 
had been served, entitle the garnishees to the possession or 
control of the note. There was an arrangement made be- 
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tween Sylvester and Kelly as a private individual, not as a 
member of the firm of Huot, Kelly & Co., that Kelly should 
become surety on a replevin bond, and this note against the 
firm of which he was a member was to be held to secure 
him against loss or damage by reason of his becoming such 
security. It does not appear from the evidence or in any 
manner in the record, that the suit in which the replevin 
bond was given is not still pending, nor does it appear but 
that Mr. Kelly is still liable upon that bond. The garnishees 
allege in their answer that they had no knowledge as to 
who was the holder of said note, but they also allege that 
about the time of the service upon them of the notice of 
garnishment the note was still in the possession of the de- 
fendant ‘Sylvester. They further say that “ they had no 
goods, chattles, rights, credits, money or effects in their 
hands, or custody, or under their control, belonging to the 
said Sylvester at the time of the service of the said gar- 
nishment.” 

But one witness, Mr. Hammond, who was the person 
holding the note for the benefit of Mr. Kelly, was exam- 
ined upon the trial of this cause, and he testified as follows : 
“That Patrick Kelly, of the firm of Huot, Kelly & Co., 
was heretofore surety on a replevin bond, in a certain suit 
instituted in said county by Ely, Candee and Wilder 
against John Hoffman for the recovery of certain machine- 
ry in a saw mill at Fernandina, Florida, possession of | 
which was at the time of said suit held by said Hoffman, 
but who had sold the mill to Louis Sylvester. That some- 
time thereafter, in the year 1873, the saw mill before men- 
tioned was purchashed by Huot, Kelly & Co., from Louis 
Sylvester, while said replevin suit was yet pending, and 
that Huot, Kelly & Co., in part consideration therefor, exe- 
cuted and delivered to Louis Sylvester their promissory 
note for sixteen hundred and fifty-five dollars and ninety- 


seven cents, payable twelve months after date, and dated 
50R 
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the 8th day of September, 1873. That by agreement be- 
tween Louis Sylvester and P. Kelly, the surety on the re- 
plevin bond, (aforesaid in the Hoffman suit,) the said note 
of Huot, Kelly & Co. was placed in the hands of D. M. 
Hammond to hold to indemnify P. Kelly in event of loss 
to him in consequence of said replevin suit, and that the 
note was so accepted and held by Hammond. That about 
that time a suit of attachment was commenced by Ely, 
Candee and Wilder against Louis Sylvester, and a stock of 
merchandise owned by Sylvester was attached, and at the 
same time, to-wit: on the third day of March, 1874, a writ 
of garnishment was issued in said cause, out of the Cir- 
cuit Court, and served on Huot, Kelly & Co. That Sylves- 
ter, desiring to procure a bond for the release of the goods, 
applied to Huot, Kelly & Co., to sign it as surety, which 
they I believe consented to do on consideration that the note 
in question should be delivered to them as collateral, which 
arrangement was assented to, but the bond was never signed 
by Huot, Kelly & Co., and the goods were not replevined. 
Sylvester about that time sent a written order to him, Ham- 
mond, (the holder of the note to indemnify Kelly as afore- 
said) requesting him to deliver it to Mr. Kelly. Mr. Kelly 
brought the order for the note, and the note was delivered 
to Mr. P. Kelly, by authority of the order from Sylvester, 
about three days after the service of the writ of garnish- 
ment on Huot, Kelly & Co. The note wasa negotiable 
note and was not due at the time it was delivered to Mr. 
P. Kelly, and did not mature until the 8th of September, 
following, about seven months.” On his cross-examination, 
he testified that he “ was told by Mr. Kelly that the note 
was placed by him in the desk, in the store of Huot, Kelly 
& Co., and was taken out and carried off by Louis Sylves- 
ter. He did not deliver it to him. The note was after- 
wards negotiated before maturity, and is now held in New 
York, and a suit pending on it against Huot, Kelly & Co.” 
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We cannot see how, upon the answer of the garnishees 
and this evidence presented upon the trial, the’ plaintiffs 
were entitled to recover. Atthe time of the service of the 
notice of garnishment the note was in the possession of 
Mr. Hammond as collateral to the liability of Kelly on the 
- bond, and was subsequently transferred to Kelly’s own 
hands and did not pass into the possession of the garnishees. 
The counsel for the garnishees requested the court to charge 
the jury that if they found from the evidence that the note 
in question had been delivered by Huot, Kelly & Co. to 
Sylvester prior to said garnishment, and was held at the 
time said garnishment was served by Mr. Kelly, a member 
of said firm, to indemnify him individually against loss on 
a bond signed by Mr. Kelly individually as a security for 
Sylvester, then the note was not within the possession or 
custody of the firm, and the firm could not be held liable 
by virtue of said garnishment. The court declined so to 
charge. An exception was taken, and this is made the first 
ground of error upon the part of the appellants. 

The rule in regard to the possession with reference 
to privity of contract and of interest between the garnishee 
and defendant is, that the garnishee must not only have 
actual possession of the defendant’s property at the time, 
but there must be, except in cases of fraudulent dispositians 
of property, privity, express or implied, of contract and 
interest between the garnisliee and the defendant, by which 
the defendant would have a right of action or an equitable 
claim against the garnishee to recover the property for his 
own use, at the present or some future time. Drake on 
Attachment, §485. 

If the note was not in the possession of, or in the custody 
and control of, Huot, Kelly & Co., under an arrangement 
by and with the defendant, Sylvester, so that there was 
privity of contract and interest between them by which the 
defendant would have his right of action, the plaintiffs 











782 SUPREME COURT. 








Huot, Kelly & Co. v. Ely, Candee. & Wilder—Opinion of Court. 








were not entitled to recover, and the request of the counsel 
of the garnishees that the court so charge the jury should 
have been complied with. 

The second assigned error is, “ that the court erred in 
charging that a negotiable paper before maturity would, 
under some circumstances, be the subject of garnishment.” 
It does not appear that the court so charged. The language 
of the charge, as it appears in the bill of exceptions, is, “ as 
a general rule the maker of a negotiable promissory note 
cannot be bound by garnishment ina suit against the payee 
named in said note.” This, we think, is the correct general 
rule. The maker of a negotiable note should not be charged 
as garnishee of the payee while such note is still current, 
unless the garnishee has it in his possession or under his 
control. In the case of Stone vs. Dean, 5 N. H., 502, the 
court says: “It has always been considered as settled in 
this State that a trustee who has given a negotiable note to 
the principal cannot be charged as a trustee on account of 
such note. The reason of this rule is founded upon the 
negotiable quality of such note. If the trustee could be 
charged in such a case, then it might happen that either a 
bona fide purchaser of the note must lose the amount of it, or 
the maker, without any fault on his part, be compelled to 
pay it twice. To avoid such a dilemma the rule was estab- 
lished. But in this case, when the process was served upon 
the trustee, he had the notes he had given in his own hands 
and under his own control; and these notes could not be 
transferred to any other person in the ordinary course of 
business while he held them, nor can he be held to pay 
them again if he shall be charged in this suit on that ac- 
count. The reasons on which the rule is founded do not 
then appear to exist in this case.” In that case the trustee 
was charge with the amount of his own notes. See Hins- 
dill vs. Safford, ¥1 Vermont, 309; Hutchins vs. Evans, 13 
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Vermont, 541; Myers vs. Burman, 9 Iredell, 16; Carson vs. 
Allen, 2 Chandler, 123; Draken Attachments, §588, 589. 

For the reasons assigned the judgment must be reversed 
and a new trial awarded. 














Tue SouTHERN Express Company, APPELLANT, vs. Doctor 
SAMUEL VANMETER, APPELLEE. 


1. An express company belongs to that class of carriers who undertake 
to make a personal delivery of the goods to the consignee. It is 
held to great strictness in the performance of this duty. Such 
company, although it may not have been the first carrier to which 
the package was delivered, yet if its line extends to the point of 
destination, and it receives the package, its duty is to make per- 
sonal delivery in accordance with the address on the package, and 
if it is delivered elsewhere than as addressed, or to a wrong person, 
the company is liable for a consequent loss. In this case a party 
forged a telegram in the name of another person, requesting a 
national bank to forward to Gainesville, Florida, five hundred dol- 
lars to this other person ; upon the telegram being received, and 
the agent of the other person giving his note for the money (which 
was subsequently paid,) the national bank forwarded the money as 
desired by express. The express company delivered it to the sender 
of the telegram. The agent making the delivery knew that the 

_ party was a stranger who had just arrived in town. The keeper 
of the hotel, with whom the stranger lodged, called with the, 
stranger for the package and treated him as the party to whom it | 

| was addressed, but there was no identification or request by the 

\ agent for an identification ; Held, That while the hotel keeper may 
have been a person known to the agent as a man worthy of trust and 
confidence, the company was liable for the loss occasioned by the 
delivery to the wrong person. 


2. The judge having refused to give instructions asked for by the de- 
fendant, and having given oral instructions, subsequently and be- 
fore the jury retired gave the jury written instructions offered by 
the plaintiff, saying to the jury that the written instructions thus 
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given were substantially the oral instructions he had given, and 
that he adopted them as the instructions of the court. This is a 
compliance with the statute (chapter 2096, laws, ) requiring charges 
in cases of this charcter to be wholly in writing. 

3. If the charge given by the judge covers the entire case, and submits 
it properly to the jury, he may refuse to give other instructions. 

4. A party cannot, by his silence in the Circuit Court, waive the failure 
of the judge to put his instructions in writing, or to sign and seal 
them, or todo other things of this character ; and, after having 
had his chance before the jury, urge upon a motion for a new trial, 
or here, for the first time, the omission as error ; he must except 
before the jury retires. The case of Baker vs. The State, 16 Fia., 

. 410, explained. 

5. Chapter 2096, laws, is a revision of the statutes regulating charges 
to juries ; it covers all cases, civil and criminal ; it repeals section 8 
of the act of January 4, 1848, chapter 138, laws, and all of the 
act of January 3, 1848, chapter 140, laws. 

6. If the instructions of the court are signed and sealed by the judge, 

they become a part of the record ; but in order to review here any 
exception taken to them, the exception must be authenticated in a 
proper manner by bill of exceptions, embracing so much of the 
proceedings upon the trial as is necessary for the consideration of 
the exception taken. 


7. Counsel filing a brief as to one only of his assignments of errors, and 
failing to embrace in his brief anything else, abandons the other 
errors assigned, and, as a matter of right, cannot require this 
court to consider them. 


8. That the judge permitted leading questions to be asked a witness 
is the exercise of a discretion not reviewable in this court upon 
writ of error. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


T. F. King for Appellant. 


‘ The appellant refers the court to Laws of Florida, 1877, 
page 42, 43; 17 Fla., page , to sustain the last ground 
in their assignment of errors. 
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R. Fenwick Taylor and R. W. Davis for Appellee. 


The assignments of error are herein quoted and replied to: 

Error 1. “The court below erred in allowing the plain- 
tiff to introduce the depositions of Charles Clarey, (instead 
of John Coyne, as assigned,) who was examined by inter- 
rogatories as a witness for the defendant before refusal on 
the part of the defendant to introduce the same.” The 
case of Broughton vs. Crosby, reported at page 254, 255, 9 
Fla. Rep. settles this point conclusively in favor of the ru- 
ling of the court below. 

Error 2..“ The court erred in allowing the third direct 
interrogatory, and the answer thereto of J. Huff, which 
question was to the point, whether I. M. Cox, the agent of 
the Express Company, had demanded of the pseudo Dr. 
VanMeter, any identification before his delivery of the ex- 
press package.” “If the question relate to introductory 
matter, calculated to draw the mind of the witness to the 
subject of inquiry, the objection to the leading character or 
form of the question is captious, and is never tolerated even if 
it be leading.” See Vol. 2, Phillips on Evidence, page 
724; 4 Wendell, 427; 1 Vol. Greenleaf Evidence §434. 
And even if this interrogatory was illegally leading, the 
question which followed ‘immediately after it to the wit- 
ness Huff elicited from him the same fact and is not objec- 
tionable and is not objected to as being leading. 

Error 3. “ The court erred in allowing the 5th direct in- 
terrogatory to Huff.” The objection is clearly captious for 
the same reasons given above, and in no'sense can it be 
construed to suggest the answer desired of the witness, as 
his answer to it clearly shows. 

Error 4. “ The court erred in allowing the 6th direct 
interrogatory to Huff, because it asks of witness as to book 
eniries, the books themselves not being produced and they 
being the best evidence.” This objection carries captious- 
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ness on its face. By‘examining this interrogatory it will 
be seen that none of the contents or entries in the books are 
inquired about; the witness was simply asked as to the 
fact whether he, (the witness,) had ever examined the 
books. 

Errors 5 and 6 are both captious objections with no 
real merit in either of them. As to the real merits of the 
ease, they do not effect anything, whether they were or 
were not allowed by the court. 

Error 7. “The court erred in refusing the written in- 
instructions asked for by defendants.” The court below 
could not consistently have given these instructions to the 
jury after having instructed the jury upon the written 
charges asked for by the plaintiff, and given by the court 
to the jury, as the two sets of instructions, those given to 
the jury and those refused to be given, are diametrically 
opposed to each other as principles of law. 

. Error 8. “The court erred in giving to the jury the 
written instructions asked for by the plaintiff.” That the 
court below did not err, see the following authorities: 
Hutchinson on Carriers, pages 274, 275, $343 and 344 ; Me- 
Entee vs. N. J. Steamboat Company, 45 N. Y., 34; Rogers 
vs. Weir, 34 N. Y., 463; Alexander vs. Southey, 5. B. and 
Ald., 247; Ball vs. Linny, 48 N. Y.,6; Hutchinson on 
Carriers, §$347, 348, 349, 350; The American Express 
Company vs. Fletcher, 25 Indiana Rep., 492; American 
Express Company vs. Stack, 29 Indiana Rep., 27; Gosling 
vs. Higgins, 1 Camp., 451; Lubbock vs. Inglis, 1 Stark., 
104; Powell vs. Myers, 26 Wendell, 591; Hawkins vs. 
Hoffman, 6 Hill, 586; American Merchants Express Com- 
pany vs. Milk, 73° Illinois, 224; Devereaux vs. Barclay, 2 
B. and Ald., 702; Guillaum vs. Packet Company, 42 N. Y., 
212; Angle vs. Railroad, 18 Iowa, 555; Willard vs. 
Bridge, 4 Barb., 361 ; Claflin vs. Railroad, 7 Allen, 341. 

As to delivery by express companies: See Hutchinson 
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on Carriers, $379; Baldwin vs. American Express Com- 
pany, 23 Illinois, 197 ; American Union Express Company 
vs. Wolf, 79 Illinois, 430; American Union Express Com- 
pany vs. Schier, 55 Illinois, 140; Marshall vs. American 
Express Company, 7 Wisconsin, 1; Sullivan vs. Thomp- 
son, 99 Mass., 259; Packard vs. Earley, 113 Mass., 280; 
Witbeck vs. Holland, 45 N. Y., 13, 55 Barb., 448; South- 
ern Express Company vs. Armstead, 50 Ala., 350; Ameri- 
can Express Company vs. Robinson, 72 Penn. St., 274. 

As to the liability of the defendant, they being proved 
by their own witness, I. M. Cox, (see his testimony,) to 
have been the /ast transporters in possession of the package 
sued for, and the ones: who brought it to its destination, 
and who there wrongfully delivered same: See Hutchinson 
on Carriers, §149 and 150; also Nutting vs. Railroad, 1 
Gray, 502; Darling vs. Railroad, 11 Allen, 295; Perkins 
vs. Railroad, 47 Maine, 589; Illinois Central R. R. vs. 
Cowles, 32 Il]., 116; Anchor Line vs. Dater, 68 IIl., 369; 
C. & N. W. Ry. Co. vs. The Packet Company, 70 IIl., 218 ; 
Barter vs. Wheeler, 49 N. H., 9; Southern Express Com- 
pany vs. Hess, 53 Ala., 19 ; 31 Wisconsin, 619. 

Error 9. “ The court below erred in refusing to grant 
the motion for a new trial.” This error, (if error it be,) 
includes all the other errors assigned, and is fully answered 
in answering the others. Counsel for appellee would here, 
however, call the attention of this honorable court to the 
fact, as an evidence that the failure of the court below to 
seal and file the instructions asked for by the plaintiff and 
defendant was not excepted to or questioned on the trial ; 
that in this motion for a new trial no allusion is made to 
the court’s failure or error in this respect and it is not 
made one of the grounds of the motion for a new trial. 
See motion for new trial. 

Error 10. “The court erred in giving oral instructions 
to the jury, and in not sealing and filing the instructions 
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given in writing ; also, in not declaring in writing to the 
jury his ruling on the instructions presented by defendant’s 
attorney,” &c., &c. The true record in this cause does not 
sustain the position assumed by the defendant in this as- 
signment of error. The record shows that the error of the 
court below, in giving oral instructions to the jury, was at 
once corrected at the trial by giving to the jury the written 
instructions asked for by the plaintiff, which the court 
adopted as its own and as being substantially what had 
been given orally, and so stated to the jury. In other 
words, the written instructions asked for by the plaintiff, 
and which were given and read by the court to the jury, 
were but a repetition of the oral charges already given, 
and cured the error committed in the giving of the oral 
charge. 

It is true that the instructions given; and those refused 
to be given, do not appear to have been sealed or filed by the 
court below; but no objection was raised at the trial on 
these grounds, and no exception was asked to be noted to 
the charges of the court on these grounds or for these 
reasons during the trial of the cause, so as to give the court 
and the plaintiff an opportunity to correct them in these 
merely formal essentials. And it is too late now, so long 
after the trial, to assign these objections as error. See 6 
Fla., 306. 

And to show that these objectionable features of the 
court’s instructions to the jury were not excepted to during 
the trial, we respectfully call the attention of this honora- 
ble court to the fact apparent in the bill of exceptions and 
record in the cause, that the first and second charges or in- 
structions asked by the defendant to be given to the jury 
were in fact given to the jury by the court below, and no 
exception is taken and no error is assigned for the giving 
of these two charges, although the same technical objection 
applies to them, viz: they were not sealed or filed by the 
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court; and again, no mention of this error is made in the 
defendant’s motion for a new trial in the cause, which shows 
that these objections were an after-thought with the de- 
fendant. 

“Whilst then several of the instructions given to the 
jury have been found erroneous, yet the inquiry arises as to 
the finding, and whether the judgment should be reversed 
on account of them. The rule is that there must be some 
possibility of injury arising out of the matter excepted.” 
2 Hill; N. Y., 210; Cowen & Hill’s Notes to 1st Phil. Evi- 
dence, 787-8. 

“When the jury have given a correct verdict it will not 
be set aside for erroneous instructions of the court, when 
instructions correctly given on those points could not have 
changed the result.” Hill vs. Calvin, 4 How. Miss. R., 231. 

“Tested by these rules, we are of opinion that the verdict 
is fully sustained by the evidence; that it is right upon the 
law and facts of the case, and cannot perceive that the 
erroneous instructions given can have induced to any injury - 
in the case,” is the language used by this honorable court 
in the case of Daggett vs. Willey, reported in 6th Fla. 
Rep., 515. 

Exclude the whole testimony of Huff, the witness whose 
- testimony seems to beso objectionable to the appellant, and 
then take the case that is made by the testimony of the 
witnesses for defendant, and by the testimony of those wit- 
nesses for the plaintiff whose testimony is not objected to 
at all; and then compare that case thus made with the two 
cases that follow, and it will at once appear most clearly 
that the verdict of the jury in this case was inevitable, and 
was correct and in accordance with law, and should not be 
reversed by reason of the captious and technical objections 
raised by the assignment of errors herein. 

In the American Express Company vs. Fletcher the facts 
were, “that a person claiming to be J. O. Riley applied at 
















790 SUPREME COURT. 











Southern Express Company v. VanMeter—Argument of Counsel. 
pan) - 








the office of a telegraph company to have a message sent, 
signed J. O. Riley, requesting a remittance of a considerable 
sum of money to his address. The message was accord- 
ingly sent, and the money forwarded by an express company 
as carrier, as requested, and received by the agent of the 
company at the place from which the message had been 
sent, who was also the operator for the telegraph company 
who had sent the dispatch, and was paid over by the agent 
to the person who had sent the message, but who turned 
out to be aswindler. It was held that the Express Com- 
pany was liable for negligence in delivering the money 
without further proof of his being the party entitled to it 
than the mere fact that he had sent the dispatch, in response 
to which the money had been received. The case is silent 
as to whether there was a real J. O. Riley, but we are to 
assume that there was; otherwise, the money would not 
have been sent to that address. It must have been intended 
for a real J. O. Riley, and delivered to one who assumed 
that name for the purpose of fraud.” See 25 Indiana, 492, 
for the above case. 

And again in the same court, in a subsequent case, the 
carrier was held liable under still more exculpating circum- 
stances : 

“A person, knowing as it seems by some means that 
there were goods in the possession of the wife of one James 
Stack, who was absent from her, which, by falsely person- 
ating her husband, he might induce her to forward to his 
address, telegraphed to her in the name of her husband to 
send them to his address. Being completely deceived, she 
sent the goods by the Express Company as carrier,as directed, 
at the same time writing a letter addressed to James Stack 
at the same place to which the goods had been forwarded, 
informing him that they had been sent according to his 
directions. This letter came to the hands of the swindler 
as he had arranged that it should do. He then demanded 
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the goods of the company, showing this letter and describ- 
ing the goods, which were contained in a package, as proof 
that he was the genuine James Stack. The delivery of the 
goods was, however, refused, and he was required to adduce 
further evidence of his identity with the real James Stack, 
for whom the goods were intended. This he did by a per- 
son known to the agent of the company, who stated the 
man’s name to be James Stack, as he really thought it was. 
Without further inquiry the agent delivered the goods. It 
turned out that this man was not the real James Stack to 
whom the goods had been sent. The delivery under such cir- 
cumstances was held to have been inexcusable negligence.” 
See this case reported in 29 Indiana, page 27. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The first question which we examine in this case is raised 
by the last assignment of error. 

The defendant asked the court to give twelve instruc- 
tions. The court ruled as follows: “All but the first and 
second of these instructions refused. The first and second 
given.” The record then continues: “ Defendant’s attor- 
neys excepted to the ruling of the court, excepting as to 
first and second.” Then follows this recital in the bill of 
exceptions: “The court then gave oral instructions to the 
jury, saying he would afterwards reduce his instructions to 
writing.” The plaintiff’s attorney asked the court to give 
instructions to the jury, which the judge read and gave to 
the jury, saying “they were substantially the instructions 
he had already given to the jury, and adopting them as 
the instructions of the court.” To the instructions of the 
plaintiff thus given the defendant objected and excepted 
in language as follows: “ We object to the instructions and 
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except thereto to each and every instruction given by the 
judge as being contrary to law.” 

The error assigned upon this record is as follows: “The 
court erred in giving oral instructions to the jury, and in 
not sealing and signing the instructions given; also in not 
declaring in writing to the jury his ruling on the instruc- 
tions presented by defendant’s attorneys and refused by the 
court, and in not pronouncing the same to the jury as re- 
fused.” 

Examining carefully the exceptions taken in the Circuit 
Court, during the trial, to the instructions, it will be seen 
that none of these grounds are there urged against them ; 
and the first question which arises is, was it not the duty 
of defendant’s counsel to except to the charges there, upon 
the grounds now urged here, and whether failing so to do 
he has not waived the error, if error there was ? 

We think the rule in a case of this character is that a 
party cannot, by his silence in the Circuit Court, waive the 
failure of the judge to put his instructions in writing, or to 
sign and seal them, or to do other merely formal acts of 
this character, and after having had his chance before the 
jury, urge upon a motion for a new trial, or here, for the 
first time, the omission. 16 Fla., 368. 

In criminal cases under the statute of January 4, 1848, 
Chap. 138, this court has repeatedly held that the failure 
of the judge to reduce his charge to writing, and, as written, 
to give it to the jury, was error, and that without an ex- 
ception. (9 Fla., 517; 13 Fla., 649; Long vs. The State, 
11 Fla., 299.) This followed because the statute expressly 
provided that a failure to reduce the charge to writing in 
‘all criminal cases,” should “be deemed and construed to 
be error, from which a writ of error might be prayed as of 
right.” 

I do not understand such to have been the ruling as to 
charges in civil cases, as to which there was no such pro- 
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vision of the statute. The duty of the judge in the matter 
of giving instructions in civil cases was, anterior to the 
statute of 1877, Chap. 2096, Laws, defined by Chap. 140, 
Laws, which contained no such provision as that contained 
in the act regulating proceedings in criminal cases, where- 
by a failure to reduce the charge to writing was’ to be 
deemed and construed to be error, from which a writ of 
error might be prayed as of right. 

Chapter 140, Laws, was examined by this court first in 
the case of Doggett vs. Jordan, 2 Fla., 551. Upon refer- 
ence to that case it will be found that “ exceptions were: 
taken to the whole of the charge, and that an important 
portion of it” (the charge) “does not appear.” The Cir- 
cuit Court in that case had not reduced to writing and in- 
corporated in its charge what it instructed the jury as to 
the law of partnership, and such action was excepted to on 
the ground of this omission. In the case of Friedenberg vs. 
Robinson, 14 Fla., 145, which was a civil case, the judge 
refused the instructions as asked for, but after making in- 
terlineations, expressing with the original text his views of 
the law, he gave them. To this refusal, and to this interlinea- 
tion, the defendant excepted. There was, therefore, here 
an exception which properly brought the matter to the at- 
tention of the Cireuit Judge upon the motion for a new 
trial, as well as to the attention of this court upon the ap- 
peal. We can find no civil case where the question as to 
the necessity for an exception in such cases was raised and 
expressly decided. These eases, in which the matter was 
considered, show that an exception was taken. With this - 
brief review of the civil cases arising under the statutes 
stated, we come to the consideration of the act of March 2, 
1877, Chap. 2096, Laws. 

After a caretul examination of its provisions we feel sat- 
isfied that it was a revision of the acts of 1848, Chaps. 138 
and 140, so far as they relate to charges or instructions. 
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given by the court in civil and criminal cases, and that sec- 
tion 8 of the act of January 4, 1848, and the entire act of 
January 3, 1848, are repealed. The first section of Chap. 
2096 prescribes the general rule as to charges embracing 
both subject-matter and form, in all cases, civil and crim- 
inal. The second section, which is really nothing more 
than a proviso to the first, limits the general rule requiring 
written charges prescribed in the first section. 

It authorizes oral charges in all appeals from justices of 
the peace, and in all criminal cases other than capital 
felonies, unless request is made for written instructions as 
therein anthorized. This request is to be made before the 
evidence is closed, the purpose being to give the judge 
time to prepare the instructions in writing. The instruc- 
tions of the court should therefore be in writing, as required 
by the first and third sections, in all capital cases, and in 
all civil cases not being appeals from judgments of justices 
of the peace. 

The act of January 3, 1848, being repealed, as we think, 
by the act of March, 1877, so much of the act of January 
3, 1848, as requires a charge to be written out before it is 
delivered, and to be delivered as written, ceases to be op- 
erative. 

In this case, by reference to the recital in the bill of ex- 
ceptions, it will be seen that the judge did deliver oral 
charges to the jury; that no exception was taken to them 
upon this ground, and that the judge subsequently adopted 
written instructions offered by the plaintiff, saying “ they 
were substantially the instructions already given.” The 
instructions given, therefore, upon which the jury had a 
right to rely, and which were announced as the law to con- 
trol them, were reduced to writing and thus delivered. 
There was, therefore, in our view, a complete compliance 
with the statute of 1877, so far as it requires written in- 
structions. The instructions, as given and received by the 
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jury, were, within the meaning of the statute, wholly in 
writing. From an examination of the recitals of the bill 
of exceptions, as'quoted, it will be seen that no exception 
was taken during the trial to the instructions refused or 
given in this case upon the ground that they were not sealed 
and signed by the judge. So far as the requirement to file 
them immediately after were delivered is concerned, that 
was done. The statute requires that the instructions shall be 
signedand sealed by the judge,and be by him filed in the case, 
‘and form a part of the record in the case.” It might be con- 
tended that the instructions in this case, not being thus 
filed and sealed, constituted no part of the record; but we 
do not think such is the case. If neither party in the case 
requires or requests the judge to comply with this technica! 
formality and thus waives it, it-does not prevent him from 
objecting upon other grounds, making the instructions and 
his exceptions thereto a part of the billof exceptions. The 
parties have a right to waive the formal requirement. If 
they do not except upon that ground, but let the case go to 
the jury upon unsealed instructions as to the law, at the 
same time taking other exceptions, they will be held to 
waive the signing and sealing; and yet, if they have ex- 
ceptions upon other grounds, and their exceptions and the 
charge are made a part of the record by bill of exceptions, 
and such of the testimony as is necessary is embraced in 
the bill of exceptions, they will be heard upon appeal to . 
this extent. Asa matter of course, upon an exception on 
the ground that the charge is not signed and sealed, or 
upon like grounds, the judge may rectify his mistake before 
the jury retires. The general rule is that in order to review 
a charge in this court upon the ground that it is not law, 
there must be an exception to it. 16 Fla., 379, 565; 14 
Fla., 518; 15 How., 160. 

The reasons for the rule are that unless such exception 
is taken the error is waived, and because one party will 
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not be permitted to thus surprise his adversary. The same 
rule should apply to this case, as the like reasons for its 
operation exist. Our attention, in this connection, has been 
called to the opinion of this court in the case of Baker 

against The State, 17 Fla., 410. That case, it will be found 
“upon examination, went off upon other grounds. It is 
there said that omissions of the judge to sign and seal the 
instructions, or a failure to declare to the jury, in writing, 
his ruling, as required by the act, were fatal errors. We 
think this correct, but we did not mean, in the face of all 
antecedent decisions of this court and of the rule prevail- 
ing in the Supreme Court of the United States, to say that 
no exception was necessary to bring the matter to our at- 
tention under the provisions of the act of 1877. Our pur- 
pose was simply to call attention to the requirements of 
the act, in order that the court in the new trial awarded in 
that case would comply with them. 

There are other errors assigned in this case, but the brief 
of counsel for appellant is restricted to a discussion of the 
error which we have disposed of. This is an abandonment 
of the other errors assigned, and while it is within the 
power of the court to look beyond the brief of counsel 
and to examine other errors, still such is not the practice of 
appellate courts thus to do, unless the record discloses a 
case of want of jurisdiction, or the case is attended with pe- 
culiar circumstances calling for such action. Our rule (No. 
15) requires that the brief shall contain the points of law 
and fact to be relied upon in argument with a reference to 
the authorities intended to be cited. The rule we have 
stated prevails in appellate tribunals, having like rules to 
this court. 31 Ala., 612; 10 Ala. 109; 6 Ind., 5; 7 
Cranch, 97; 15 Wall., 1; 17 Wall., 19. 

Upon examination, while we do not think this a case 
constituting an exception to the rule, still as our conclusion 
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is the same at all events, we will examine the other errors 
assigned. 

The second and sixth errors assigned are based upon ex- 
ceptions to the judge permitting leading questions to be 
asked. 

This is the exercise of a discretion not reviewable here. 
16 Fla., 373; 3 Allen, 465; 2 Gray, 282; 7 Ala., 371; 43 
N. H., 65; 30 Mo., 380; 13 Ala., 490; 37 Maine, 346; 
36 Maine, 137; 9 Conn., 275; 20 Mll., 35; 20 N. Y., 170; 
1 Greenleaf Evidence, $435. 

The court in this case gave two of the instructions asked 
by defendant, refusing to give nine others requested. As 
covering the whole case as presented under the testimony, 
the judge gave the five instructions asked for by the plain- 
tiff. Simply rejecting the instructions asked for by the 
defendant under these circumstances, even though some of 
them stated the law correctly, would not be ground to re- 
verse the judgment, where, upon a fair and full view of the 
ease, the verdict of the jury was conformable to the law 
and the evidence, and where, as in this case, the law was 
fully and correctly stated to the jury. (12 Fla., 575.) Says 
the Supreme Court of the United States, 3 Otto, 291: “ It 
is the settled law in this court, that if the charge given by 
the court below covers the entire case and submits it prop- 
erly to the jury, such court may refuse to give further in- 
structions.” (7 Wall., 565.) Where a set of instructions 
is offered to a judge, by both plaintiff and defendant, the 
judge may say to the jury, after reading each set of instruc- 
tions, I refuse to give those offered by the plaintiff or de- 
fendant, (as the case may be,) or I give those offered by the 
plaintiff or defendant, (as the case may be,) and if those 
given cover the law of the case so far as stated in both sets 
of instructions, the failure to give the others, although they 
too may declare the law, is not error. Where we see plainly 
that the testimony and the law, as applied thereto, justifies 
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the verdict, and that no injury could have properly resulted 
to the party by the action of the court excepted to, we will 
not reverse the judgment in order that there may be had a 
more formal trial to result, if the jury follows the law and 
the evidence, in the same verdict. This court has indeed 
gone further than this, having held that even where there 
are erroneous instructions the judgment will not be reversed, 
if the verdict is sustained by the law and the evidence. 6 
Fla., 515; 5 Fla., 276; 8 Fla., 398; 2 Durn. and E., 4. 

We will examine this case upon the evidence and in- 
structions. What is the case? 

A person, not Doctor Samuel VanMeter, sends from 
Jacksonville, Florida, a telegram in the Doctor’s name to 
the national bank of Charleston, Illinois, about the first of 
March, A. D. 1879, requesting the bank to send $500 by 
express, care of the Arlington Hotel, Gainesville, Florida. 
The telegram was exhibited to John VanMeter, a son of 
the Doctor, and his agent at Charleston, who executed a 
note for 3500 (which was subsequently paid by Doctor Van- 
Meter) and directed the bank to send the money. The 
money was placed in an express envelope, sealed with the 
seal of the bank and addressed to Dr. 8., or Dr. Samuel 
VanMeter, Gainesville, Florida, at the Arlington Hotel or 
house, and the package delivered to the American Express 
Company at Charleston, [linois, for transmission to Gains- 
ville, Florida, the point of destination. As one and last of 
the express companies on the line, the Southern Express 
Company received the package for transportation and de- 
livery. This company received the package and delivered 
it to a party other than Dr. Samuel VanMeter, who (Dr. V.) 
subsequently after its delivery to the wrong person de- 
manded the package of the agent of the express company, 
who could not and did not deliver it. There is some con- 
flict in the evidence as to the facts attending the delivery. 
The company’s agent Cox testifies substantially that on 
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the 7th of March, A. D. 1879, he received by express a 
package marked Dr. Samuel VanMeter, at or care of the 
Arlington, a hotel in Gainesville, Florida; that on the next 
day he asked of the proprietor of this hotel if there was 
not such a man as the Doctor there; that the proprietor 
said there was not, but he had letters and a telegram from 
him, and was expecting him every day; that he exhibited 
the package of money to the proprietor ; that upon going to 
the evening train, George S. Huff, proprietor of the Varnum 
Hotel, in Gainesville, asked him if he had a package for 
Dr. Samuel VanMeter; that the witness answered yes ; 
that Mr. H. said he (Dr. V°) is here now, and is going to 
stop at the Varnum Hotel; that witness said I thought 
he was going to stop at the Arlington ; that Mr. H. said no; 
that Mr. H., after getting VanMeter’s baggage off, then 
came to me and asked me if I would not come and bring 
the package to the Varnum Hotel ; that witness said no, he 
would not have time, but if he would bring Dr. VanMeter 
to his office he would deliver it; that after being at his 
office ten minutes Huff and VanMeter walked in; that he 
witness was at the further end of the store waiting on cus- 
tomers and Huff halloed to him and said he would take 
that package now; that witness said I suppose you want 
VanMeter’s. package, and both said yes; that Dr. Van- 
Meter signed the receipt for the package, paid $4.75 
charges on it, counted the money and said it was all right ; 
that while he was counting the money Huff took the en- 
velope and tore it in pieces; that he afterwards received a 
telegram directing him not to deliver; that witness knew 
George 8. Huff for a year before this occurred ; that he 
stands well in the community, and that he would take his 
word in anything; that witness’ instructions from the ex- 
press company were that if the parties were not known to 
me, not to deliver packages until the parties were identified 
by a person I knew. The witness then states that about a 
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month afterwards another person applied for the package. 
Upon cross-examination, this witness states that he did not 
know that the man to whom he delivered the package had 
received mail matter from the Arlington Hotel, and that 
he would not have delivered it if it had been marked to ' 
the care of the Arlington; that when packages were “ to 
care’ he delivered only to care, when “at” to the person 
calling for them; when directed “at” it goes to any one 
applying for it. | 

Mr. George S. Huff, the proprietor of the Varnum Hotel, 
as to delivery and identification, swore substantially that 
he met a party representing himself to be Dr. Samuel Van- 
Meter on the train at Gainesville, on the 8th day of March, 
1879, and that the man stopped at the Varnum Hotel, of 
which he, witness, was proprietor, from the 8th to the 10th 
of March; that this party at the train asked witness to 
enquire of the express agent whether there was a money 
package for him in the office, or whether it had been taken 
over to the Arlington House; that he gave witness his 
name on a card, and witness asked the agent, Mr. Cox, con- 
cerning the package. He said the package was at the ex- 
press office. I asked him to bring it to the hotel that 
evening. He said he would not have time to do so. I 
said then the gentleman would have to come over after it. 
This conversation occurred at the railroad depot. The 
party representing himself as Dr. V. then went with wit- 
ness to the Varnum Hotel, and wrote an order to the Ar- 
lington House for his letters, which he said had been sent 
there for him. After this we went to the express office, 
where we found the agent, Mr. Cox, selling some groceries. 
I said, across the room, that this gentleman was after that 
money package ; that he thinks these were the exact words 
he used ; that when the agent got through waiting on the 
customer, he came across to the safe, near the desk, took 
from the sate a package, I think laid it on the desk; then 
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the man signed the book ; that the man counted the money 
in my presence, said there was five hundred dollars, and re- 
marked, I think, that it is all right. This witness testifies 
further: that he knew nothing of the man except what he 
saw and heard from him while in his company; that he 
was not sufficiently acquainted with him to vouch for his 
identity to the express agent; that the agent at no time 
before the delivery of the package asked whether he knew 
the man to be the person he represented himself to be, nor 
did he ask me at any time before delivering the package 
whether I knew this person to be Dr. 8. VanMeter. The 
witness states further that the agent did not, in his pres- 
ence, demand ef the party any identification ; that he was 
near enough to have heard it if made, unless the demand 
was in a low tone of voice; nor did he see the man produce 
any document to identify himself; nor was there, so far as 
he saw, any person from the Arlington House present; that 
he became acquainted with the man while drumming on 
the train for his hotel, and spoke to him with a view to 
that business ; he spoke of his mail matter, and of a money 
package which had been directed in the care of the Arling- 
ton House; he wished to know whether it had arrived; I 
told him I would ascertain from the express agent at the 
depot if he would give me his name; he wrote his name 
on the back of my card, “S. VanMeter;” a similar name 
was on his letters and papers, and he so registered at the 
hotel. The witness states that he does not remember in- 
troducing him to any one before going to the express office, 
and that it was about three-fourths of an hour after he met 
Mr. Cox at the depot that he went with the stranger to the 
express office. When we arrived there, as well as I can re- 
member, I said: “ this gentleman (meaning Mr. VanMeter) 
is here for the money.” I went with him simply to extend 
the courtesy of the hotel; I did not tell Mr. Cox that the 
party had mail matter at the Arlington. Some of the tes- 
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timony of this witness, which was objected to, we have 
omitted, it being matter of opinion or matter otherwise im- 
proper. 

- Thus stating the case, and reciting the evidence, so far as 
there is any conflict, the only question is, does the evidence 
disclose a performance of its duty by the Southern Express 
Company? It appears that it transported the package to 
its place of destination, but that it delivered it to a person 
not its owner, and not the person to whom it was addressed. 
The only question in the case was whether there was that 
care exercised in the matter of identification and delivery 
here which the law requires. Even accepting the testimony 
of the agent of the express company, there was not such 
care exercised here as the law requires. It is shown that 
the agent expected the party to whom the package was ad- 
dressed to arrive from another place; that he was not a 
resident of the town at which the package was to be de- 
livered ; that the agent did not know him. This agent 
meets the party assuming to be, the person to whom the 
package is addressed at the train at the depot. While 
there the proprietor of a hotel, other than that at or to the 
care of which the package was directed, asks him if he had 
a package for Doctor Samuel VanMeter, and, upon his re- 
plying in the affirmative, the hotel-keeper says he is here 
now. Upon being asked to bring the package to the hotel, 
the agent declines so to do; not fpr want of identification, 
but because he would not have time. The agent tells the 
hotel-keeper that if he would bring Dr. V. to his office he 
would deliver the package. When the party comes to the 
office to get the package, the agent delivers it without any 
further identification than that the person who accompan- 
ies him, a hotel-keeper, known to the agent as a reliable 
person, with whom the stranger is stopping, treats the 
stranger as Dr. VanMeter, the hotel-keeper not stating that 
he knew the stranger to be the person he represented him- 
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self to be, and without any identification at all. Had the 
agent asked the hotel-keeper whether he knew this party 
to be the person be represented himself to be, and how he 
knew him, the agent would have been at once informed of 
the extent of the hotel-keeper’s knowledge, and that was” 
that he only knew that the man so represented himself. 
The express company was a bailee of the property, under 
an obligation to deliver to the rightful owner, and its: de- 
livery to a stranger, not the rightful owner, cannot be Pusti- 
fied upo. the ground that a keeper of a hotel at the point 
of destination, known to the agent, and in whom he has 
confidence, simply treated the party as the person entitled 
to delivery, the agent at the same time knowing the party 
to whom he delivered the package was a stranger who had 
just arrived in the town. 

This being the first case of this character in this State, 
we do not deem an examination of the instructions given 
in this case either improper or inappropriate. They were 
each excepted to. ° 

The first instruction was in effect, that the Southern Ex- 
press Company, though it may not have been the first car- 
rier to which the money was delivered, yet if it received 
the money it was bound to deliver it in accordance with 
the address on the package containing it, and if it delivered 
it elsewhere than as addressed, or to another person, the 
company is liable for any consequent loss or damage. 

That thus to deliver the package is generally the duty 
of an express company receiving it for transportation to 
the point of destination, its line extending to the point of 
destination, we think cannot be reasonably denied. It is 
a common carrier responsible for subsidiary means of trans- 
portation. (97 Mass., 124; 3 Otto, 174.) And the rule 
now prevailing in most of the States (an able commenta- 
tor on the law of carriers says in all except the State of 
Georgia, 38 Ga., 37, 519; Hutchinson’s Law of Carriers, 
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§150,) is that the owner may proceed against the carrier in 
fault in causing the loss or damage. (32 IIl., 116; 49 N. 
H., 9; 53 Ala., 19.) This rule differs from the English 
rule, and it may perhaps be difficult to explain it in view 
of the fact that there is no privity of contract between the 
owner and the last carrier receiving the package, but as it 
“commends itself upon grounds of both justice and con- 
venience,” and is the general law of carriers in the United 
States, we think it should prevail here. 

—~ The next instruction was in substance that the express 
company, without reference to the party who may have 
ordered the money sent, or who may have telegraphed for 
it, was bound to deliver it to the plaintiff if it was sent 
to him and he was the owner... This instruction, viewed in 
reference to the testimony, is nothing more than that a 
forged telegram is no excuse for the delivery to a party 
not the owner, and to whom it was the contract of the 
carrier to deliver it. 

— Nothwithstanding the forged telegram, this carrier, in 
making a personal delivery, was bound by law to deliver 
to the person to whom the package was addressed, he being 
its true owner. (25 Ind., 492; 29 Ind., 27.) An express 
company belongs to that class of carriers who undertake 
to make a personal delivery of the goods to the consignee, 
and it is held to great strictness in the performance of 
this duty. It is the settled doctrine of England and of 
this country that there must be an actual delivery to the 
proper person at his residence or place of business, to his 
number, or to the party in whose care addressed, and in no 
other way can the carrier discharge his responsibility, ex- 
cept by proving that he has performed such engagement, or 
has been excused from the performance of it, or been pre- 
vented by the act of God, or a public enemy. —(5 Bar. & 
‘Ald., 52; 3 Brod. & Bing., 177; 2 Kent Com., 604; 23 IIL, 

201; 7 Wis.,1; 99 Mass., 259; 113 Jb., 280: 45 N. Y., 

















JUNE TERM, 1880. 805 











Southern Express Company v. VanMeter—Opinion of Court. 








13; 50 Ala.,350; 72 Penn. State, 274.) A modification of 
the rule as to personal delivery is sometimes sustained upon 
the ground of custom or usage, but nothing of that kind 
enters into this case. 

The third instruction is to the effect that the company 
here was bound to deliver unless prevented by the act of 
God or the public enemy ; that no act that is done by hu- 
man agency will excuse it from so doing; that the carrier 
is bound under the law to deliver to the proper person, and 
that a delivery by mistake to the wrong person does not 
excuse. This is the general rule. The fourth instruction 
is in principle embraced in the others, and we see no neces- 
sity for its extended examination. 

The fifth and last instruction is substantially that the ad- 
\ dress upon a package delivered to a common carrier, is of 
the very essence of the contract between the carrier and the 
sender of the package and of the person to whom it is 
sent, and if the carrier delivers the package to any other 
point, or to any other person than at the exact point, or to 
the identical person to whom the package is addressed, the 
carrier is liable for any loss sustained. 

Goods thus forwarded by express must be delivered in 
accordance with the directions upon the package contain- 
ing them, and in this view this direction may be regarded 
as a part of the contract. This is the general rule applica- 
ble to this case. 55 Barb., 443; 45 N. Y.,13; 49 Jb., 442; 
5 Duer, 55. 

Judgment affirmed. 
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Jouns’ Executors, APPELLANTS, Vs. ADDIE A. JOHNS, Ap- 
PELLEE. 


The statute regulating a change of venue upon affidavit setting upa 
fear that a party will not receive a fair trial on account of the 
judge ‘‘being prejudiced’ limits the power of the court to one 
removal; a second change of venue being unauthorized, consent 
or waiver of errors cannot give it validity. 


Appeal from the Circuit Court for Putnam county. 
The facts of the case are stated in the opinion of the 
court. 


S. Y. Finley for Appellants. 
Fleming & Daniel for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The ground urged for the reversal of the judgment herein 
rendered is alleged error in the Circuit Court, in not arrest- 
ing the judgment upon appellants’ motion. 

The respondent Addie A. Johns filed her petition in the 
County Court of Bradford county, praying an assignment 
and allotment of dower in the real estate of her deceased 
husband, that her interest in the personal property might 
be set off, and that the executors of her husband’s will 
might be required to give bond. The prayer of the peti- 
tioner was denied. She took an appeal to the Circuit Court 
for Bradford county. In that court, upon an allegation 
under oath, that she feared she would not receive a fair 
trial because the executors had an undue influence over the 
minds of the inhabitants of the county, it was ordered 
“that the venue be changed to Duval county, and the case 
be transferred, and the papers sent to the clerk of said 
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court.” After the cause was transferred in compliance with 
this order, J. M. Johns, one of the executors, made an afii- 
davit under the same statute, (act of November 23rd, 1828, 
Duval’s Compilation, 96; Thomp. Dig., page 333,) to the 
effect that he feared that he would not receive a fair trial 
“on account of the judge of the court, where the suit is de- 
pending, being prejudiced,” and the venue was changed to 
Putnam county, in the Fifth, another and different Judicial 
Circuit. 

We have here a second transfer of this case, a second 
change of venue. The statute controlling the subject pro- 
vides that there shall not be more than one removal of the 
same cause. (Thomp. Dig., 333.) Under this statute we 
do not think there can be a waiver of errors, so as to give 
jurisdiction. . 

The Circuit Court of Putnam county can have no juris- 
dictionexcept under the statute, and,as it positively prohibits 
more than one removal, we cannot see how this proceeding 
can be sustained. The cases called to our attention are cases 
where a transfer can be made under the statute. In such 
cases, if the order making the transfer is found in the rec- 
ord, and the parties appear, mere irregularities are waived. 

This is not a proceeding under the act of January 24, 
1851, entitled an act to provide for the more effectual ad- 
ministration of justice in the courts of this State. That 
act relates to causes disqyalifying a judicial officer. The 
act under which this proceeding is had is special, and the 
clause prohibiting more than one removal must control in 
the cases covered and provided for by it. 

The judgment is reversed, and the cause, and all papers 
connected therewith, will be remanded to the Circuit Court 
of Duval county, there to be disposed of in accordance 
with law. 
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Hancock aND MILLs, APPELLANTS, vs. Horace H. Haxz, 
APPELLEE. 


As between a dona fide holder for value of a negotiable promissory note 
transferred before due and the maker, a plea of want of considera- 
tion, or fraudulent consideration, constitutes no defense to an ac- 
tion on the note, unless notice of the facts constituting such de- 
fense, at or before the transfer, is brought home to the holder, and 
a plea which does not allege notice is bad. 


Appeal from the Circuit Court for Hernando county. 

There is nothing in the pleadings to indicate that the 
note was transferred after its maturity. The pleas allege 
that Mills signed as a surety. 

The other facts of the case are stated in the opinion of 
the court. 


James T. Magbee for Appellants. 
S. M. and G. B. Sparkman for Appellee. 
Tue Curer Justice delivered the opinion of the court. 


Appeal from the judgment of the Circuit Court, Her- 
nando county, in an action of assumpsit. 

Hale, appellee, sued appellants upon a promissory note, 
signed by them, payable to N. R. Carter & Co. or bearer, 
dated November 1, 1875, due in one year, for $300, and 
then and there tennaferied to the plaintiffs for value, as al- 
leged in the declaration, of which defendants then and there 
had notice. 

Defendants pleaded that the note was without valid con- 
sideration, and obtained by fraud, and by means of certain 
threats to seize defendants’ goods for an alleged indebted- 
ness by one Turner, who took the note payable to Carter 
& Co., who had no interest in the matter. 
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Plaintiff demurred to the pleas that they set up no valid 
defense to the action, and as to the plaintiff it does not ap- 
pear by the pleas that plaintiff had notice of any legal or 
equitable defense, or of the facts therein alleged. 

The demurrer having been submitted, the court sustained 
it, and gave leave to defendants to plead over, but no fur- 
ther plea being interposed, judgment was had for plaintiff, 
from which defendants appealed. 

The failure to allege in the plea that plaintiff had notice 
of the alleged facts set out in the plea is fatal. 

The plaintiff having taken the note from payee for a valid 
consideration, as alleged and not denied, and without notice 
of any defense according to the pleadings, is a bona fide 
holder, and not affected by the alleged defect in the con- 
sideration. Story on Promissory Notes, §§191-197, and ci- 
tations; 7 Term R., 630; 2 Esp. R., 538. 

The judgment is affirmed with costs. 





Nort R. RauLerson, APPELLANT, vs. ROCKNER’s ADMINIS- 
TRATRIX, APPELLEE. 


1. Parties consenting that two actions of the same character between 
the same parties with like defenses shall be submitted to the same 
jury for trial at the same time, having made no objection to the 
rendition of one verdict at the time, will not be heard to object 
thereafter. 

2. A defendant is asked if he knew of his own knowledge certain mat- 
ters in issue in the suit otherwise than by personal communication 
or conversation with the deceased person whose administratrix is 
the plaintiff ; Held, That the question was not an improper one un- 
der Chapter 1983, Laws. 


Appeal from the Circuit Court for Orange county. 
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. The facts of the case are stated in the opinion of the 
court. 


St. Clair Abrams & Summerlin for Appellant. 
E.. K. Foster for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The judgment herein rendered is one judgment in two 

actions of the same kind with similar defenses between the 

, same parties, the parties having consented to submit the 

two cases to the jury for trial at the same time. This judg- 

ment thus entered is one of the errors assigned, it being 

claimed that there should have been separate verdicts and 

judgments in each case. It is too late, after the agreement 

stated, no objection being taken at the time of verdict ren- 

dered, to urge objection to such irregularity upon a motion 
for new trial. 

There are a number of other errors assigned, most of 
which we think are not well taken, but it is unnecessary, 
as there must be a new trial, to go into an elaborate discus- 
sion of them. This suit was originally instituted by Julius 
C. Rockner, and after his death revived by his adminis- 
tratrix, the respondent. 

During the progress of the trial, defendant being made a 
witness, was asked “ if he knew of his own knowledge oth- 
erwise than by personal communication or conversation 
with Julius C.- Rockner that he, Julius C. Rockner, had 
notice of the fraud and failure of consideration before he 
obtained, or claimed to have obtained, possession of the 
notes?” To this question there was objection, and the 
question was excluded on the ground that it was not ad- 
missible under Chapter 1983, Laws, being an act in rela- 
tion to testimony in civil actions, approved February 14, 
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1874. We think this error. The subject of inquiry was 
not necessarily a “ transaction” or “ communication ” be- 
tween this witness and the deceased intestate. This witness 
may have had in his possession a written acknowledgment, 
signed by Rockner in the presence of witnesses, admitting 
such knowledge, or he may have had other evidence of such 
knowledge not constituting a transaction or communication 
between himself and the deceased party within the mean- 
ing of the statute. The effect of the ruling was to exclude 
such evidence, if it existed, and we think there must be a 
new trial. As a matter of course, if the witness, by his an- 
swer, attempts to speak to such prohibited matter, he will 
be stopped at once and the jury instructed not to regard it. 

The judgment is reversed, and the cases will be remanded 
for a new trial to be had in each. 








WIttaM SEpGWIck, PLAINTIFF AND APPELLANT, V8. DEWITT 
C. DAWKINS, DEFENDANT AND RESPONDENT. 


This memorandum indorsed upon motion papers, upon a motion in ar- 
rest of judgment : ‘“‘ Motion granted,’’ and signed by the judge, is 
not a final judgment from which an appeal can be taken, but is at 
most an order that an entry be made in the record of judgment, in 
due form, to the effect that judgment upon the verdict, etc., be 
stayed, that plaintiff take nothing by his declaration, etc., and for 
costs, if costs are adjudged. (Proper forms in such case given.) 


Appeal from the Circuit Court for Duval county. 
This is an action under the Code. The other facts are 
stated in the opinion of the court. 


John A. Henderson for the Motion. 
52r 
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Tue Cuier Justice delivered the opinion of the court. 


This is a second appeal in this case, and the record ap- 
pears to be identical with that which was before the court at 
the last term, when the appeal was dismissed because there 
was no final judgment. The last order of the court was in 
these words: “Motion granted. Plaintiff excepts and 
gives notice in open court of intention to appeal,” signed 
by the Judge January 21,1879. This was indorsed upon 
the paper called a motion in arrest of jadgment. There is 
yet no final judgment under this order. The appellant con- 
siders this order a final judgment from which an appeal can 
be taken. This court at the last term held that it was not 
and dismissed the appeal for that reason. Like the usual 
indorsement upon a demurrer by the judge: “ Demurrer 
sustained ” or “demurrer overruled,” it is only an order 
upon which judgment may be entered sustaining or over- 
ruling a demurrer. 

The following from Sellon’s Practice, Vol. 1, 497, will 
give an idea of the proper practice in such cases: “ Defen- 
dant had moved in arrest of judgment, and obtained the 
common rule, which is, that the entry of judgment be 
stayed until the court be moved on behalf of the plaintiff, 
and shall otherwise order, of which motion defendant had 
notice. Counsel for plaintiff admitted the objection in 
point of law, and prayed that an entry be made upon 
the roll as the adjudication of the court that judgment be 
arrested, which was ordered. For till this entry be made, 
the plaintiff can neither bring error, nor maintain a new 
action, as the rule leaves the action pending pleadable in 
bar to a new action.” 

The indorsement made by the judge in the case at bar 
was, in effect, thus: “The motion in arrest of judgment 
was granted ; let judgment be entered accordingly.” But 
there was no entry in the rolls after this, and so the matter 




















JUNE TERM, 1880. 813 








Porter et al. v. Teate—Syllabus. 








stands. The following, from Robinson’s Forms, will give* 
an indication of the proper entry to be made: 

“This day, &c., and thereupon the matters of law arising 
upon the errors filed in arrest of judgment on the jury’s 
verdict in this cause, and upon other errors assigned at the 
bar, being argued, it seems to the court that the said errors 
are sufficient in law to stay the judgment on the verdict 
aforesaid ; therefore, it is considered that the plaintiff take 
nothing by his bill,” or declaration, &c., (concluding, as in 
other judgments, for defendant.) 

There being no final judgment authorizing an appeal, this 
appeal is dismissed at appellant’s costs. 








Cotumspus J. PORTER, ET AL., APPELLANTS, vs. THomAs J. 
TEATE, APPELLEE. 


1. T. conveyed to P. certain land in Florida, and P. conveyed to T. land 
in Georgia, with full covenants, for the consideration of the Flor- 
ida land. The title of the Georgia land failed by reason of prior 
incumbrances, and T. sued and recovered against P. on the cove- 
nants a judgment for the value of the consideration, P. having as- 
serted his right to claim as exempt from sale a homestead upon 
the land: Held, That the covenant in P’s deed is an “ obligation 
contracted for the purchase of said premises’’ upon which the 
homestead is claimed, within the meaning of the Constitution, and 
the homestead right is subject to the payment of the money re- 
covered for the breach of the covenant. 


2. Where, in a bill filed to enforce an equitable lien upon land, a third 
person as defendant claims to be a purchaser in possession, and 
that he has made valuable improvements upon the land, and does not 
positively deny that he had notice as charged in the bill of the 
equities of the complainant, and does not show that he has entered 
into a valid agreement to purchase, nor paid any part of the pur- 
chase money, nor what improvements have been made by him on 
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the premises, or their value, such claimant has no standing as a 
bona fide purchaser without notice. 


3. A married woman is not a necessary party to a suit to enforce an 
equitable lien arising out of an obligation contracted for the pur- 
chase of property claimed to be exempt as the homestead of the 
family, there being no right of homestead as against such lien. 


Appeal from the Circuit Court for Jefferson county. 
The facts of the case are stated in the opinion of the 
court. 


Pasco & Palmer for Appellants. 
T. L. Clarke for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This was a bill in equity to subject certain lands to sale 
for money alleged to be due under an “ obligation contracted 
for the purchase of said premises,” the lands being claimed 
as exempt from sale as the homestead of the debtor, who 
denies that the money is due under such an obligation 
within the meaning of the Constitution and laws on that 
subject. Williams, who is a co-defendant in the bill with 
the debtor, claims that he is an innocent purchaser without 
notice of any legal or equitable lien. This appeal is from 
a decree that the land is subject to sale, and that it be sold 
to pay the alleged indebtedness. 

The facts are that in 1875, Teate, complainant, owned 
four hundred acres of land in Jefferson county and conveyed 
the same to Porter, in consideration of which Porter con- 
veyed to Teate certain lands in Georgia by warranty deed, 
with full covenant, as to title, against incumbrances, and 
for possession, &c. In 1876, Teate, having taken possession 
of the Georgia land, was ousted therefrom by a sale thereof 
by the United States Marshal of Georgia under an execu- 
tion issued upon a judgment lien antedating the conveyance 
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by Porter. Teate then, in 1877, recovered a judgment in 
the Circuit Court for Jefferson county against Porter upon 
the covenants contained in his deed to Teate, for over four 
hundred dollars. Execution having been issued upon this 
judgment, the lands in Jefferson county were sold by the 
sheriff for $100, an Teate became the purchaser. Mean- 
time, Porter claimed 160 acres of the 400 as his homestead. 
In an action of ejectment by Teate against Porter, the 160 
acres were held to be exempt, and Teate failed to recover 
the same under his execution sale and sheriff’s deed. This 
bill was then filed, claiming that the 160 acres was not in 
equity exempt from sale under the exemption clause of the 
Constitution, and praying a decree of sale to satisfy the bal- 
ance of the money due. 

The provision of the Constitution under which the claim 
of exemption is made contains this exception: “ But no 
property shall be exempt from sale for taxes, or the pay- 
ment of obligations contracted for the purchase of said prem- 
ises.” (Article LX., Section 1.) 

The ultimate purpose of the homestead exemption is to 
protect the head of a family and the family from want and 
penury, and from being homeless by reason of misfortune. 
But it was never intended by these laws that a purchaser 
and his family should possess and enjoy property not paid 
for within the spirit of the contract of purchase, while the 
seller and his family were not compensated for it. There is 
no equity in allowing a purchaser and his family to obtain 
the homestead of another man and his family, and keep it, 
by any subterfuge or overreaching, by which the seller’s 
family is turned out of doors, and get nothing. for their 
home. A homestead obtained by fraud, or the semblance 
of fraud, is not contemplated by the law. 

Here is a case where the seller of land parts with his 
property in consideration of other property conveyed to him, 
with a covenant that the latter is free of incumbrances, the 
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title is unassailable, and that he shall enjoy it, while at the 
very moment, according to the evidence, the property was 
encumbered beyond the warrantor’s means of redemption, 
or his disposition to redeem. 

I see no way to avoid the conclusion that the covenant 
contained in the deed of Porter to Teatg was the only val. 
uable consideration received by the latter for the land in 
Jefferson county. The effect of the covenant was that if 
the consideration for the sale of the Jefferson county lands, 
to-wit: the title to the Georgia land failed, the covenantor 
would pay its value in money, and this covenant to pay 
money was an “obligation contracted for the purchase of 
said premises.” The breach of the covenants and the value 
of the consideration were legally established by the action 
and recovery of judgment by Teate against Porter. The > 
judgment establishes the amount due Teate of the consider- 
ation for the sale of the Jefferson county land, which had 
not been paid or otherwise satisfied. 

Whatever the effect of the transaction might have been 
upon the question affecting the equitable lien for “ for pur- 
chase money,” as recognized in equity jurisprudence, the 
provision of our Constitution expressly declares that the 
land is liable to make good an “ obligation contracted for 
the purchase of said premises,” as against the premises 
claimed as a homestead by the purchaser. 

I have found no case presenting facts precisely similar, 
but the principle to be applied here is fully recognized in 
Whataker vs. Elliott, 73 N. C., 186. There Whitaker sold 
to Elliott a quantity of land, and the consideration was paid 
by Elliott in notes, which he held against one Wilkins, by 
indorsing them to plaintiff. The notes were recéived by 
Whitaker in payment for the land. Judgment was ob- 
tained by Whitaker against Elliott upon his liability as in- 
dorser on one of the notes. 

Elliott claimed that the land was exempt from sale as 
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his homestead. The constitutional provision was precisely 
like that in Florida, as above quoted. The court says: 
“ The word ‘obligation,’ as here used, means a debt con- 
tracted to be paid, or a duty to be performed by the pur- 
chaser as the consideration of the purchase of the premises. 
* * The case, then, falls directly within the restriction 
of the Constitution excluding him from a homestead which 
he has not paid for, and of which, therefore, he is not the 
owner as against the obligation contracted for its purchase. 
The principle is a salutary one and founded on the highest 
degree of morality and good faith.” 

The obligation of the indorser was that of a surety, and 
his liability was contingent upon the failure of the surety 
to pay the notes which were transferred and received in 
payment tor the land. In a similar case in Georgia, Lane 
vs. Collier, 46 Ga., 580, the same rule was maintained. 

The liability of Porter upon his covenant to pay the 
money was also contingent upon a breach of its stipulations. 

Whether this was a sale or a technical exchange of land, 
cannot affect the principle. “If, after an exchange of lands 
or other hereditaments, either party may be evicted of those 
which were taken by him in exchange through defect of 
the other’s title, he shall return back to the possession of 
his own by virtue of the implied warranty contained in-all 
exchanges.” (2 Bl. Com., 323.) But it is agreed in the argu- 
ment of this case that by the terms of the deed this was a 
sale of lands. 

There was testimony in this suit going to show, as is 
claimed, that the 240 of the 400 acres sold under the exe- 
cution against Porter, and the crops thereon at the time of 
sale, though bid in by Teate at $100, were in fact worth 
about the amount of the judgment, and it is claimed by 
Porter that it is inequitable that Teate shall keep the 240 
acres and crops without giving Porter credit for what they 
are proved to be actuall# worth. If we should turn the point 
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of this argument toward Porter, it might be asked of him 
that he surrender to Teate a// that he obtained from him 
without adequate compensation. After obtaining his prop- 
erty for nothing, with what grace can he appeal to the law 
to exempt it to him without paying the value or price of 
the same property? There is no proof, however, that the 
sale was not fair and public, or that it has been so adjudged. 
If the 240 acres were worth a much larger sum than they 
sold tor, there seems no reason to suppose that Porter was 
prevented from bidding or procuring others to bid more. 
‘There appears no ground for the claim that Teate should 
pay more than he was willing to pay for the land and crops 
or that the sale was unfairly conducted. 

It is further urged by counsel for Porter that his wife is 
a necessary party in this suit, because of the peculiar right 
of property in a homestead vested in the husband and wife 
by the Constitution. If there is such investiture of right or 
of title to the homestead in the wife, it cannot prevail as 
against an obligation for the purchase of the premises since, 
as to a debt of this character, there is vo right of homestead. 
(See Thompson’s Homesteads and Exemptions, Sec. 362, 
and authorities there cited.) Like a mortgage or other 
equitable lien for the purchase money, the wife’s interest 
is subordinate to its payment. The wife of Porter was not 
a party to the deed or 1ts covenants. 

As to defendant Williams, it is alleged in the bill that he 
is in possession under Porter, but that Williams went in 
with full notice of the transaction of Porter’s obligations, 
and of the judgment and of complainant’s rights. Wil- 
liams, in his answer, says he has no particular knowl- 
edge of the transactions, but “living in the same part 
of the county as the land is situated, at the time of 
the alleged exchange between the parties, and ever since 
he has heard these transactions talked about, and has 
a general knowledge in regard thereto,” and that Teate 
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having failed in his ejectment suit to recover the 160 acres 
from Porter, and Porter being in peaceable possession of 
the homestead tract, and “ finding it inconvenient to reside 
upon the said tract, bargained the same to this respondent, 
and promised to make a deed thereto to him,” and gave 
him possession of the homestead tract, “who holds the 
same under the said bargain and purchase, and has made 
valuable improvements gnd is planting his crops upon said 
lands.” 

There is no denial of the charge that Williams went in 
with full notice of complainants’ rights, of the judgment, 
and the obligations of Porter in the premises. There is no 
elaim made by Williams that he has paid anything, or ob- 
ligated himself to pay anything for the property, and no 
statement as to the character or value of the “-improve- 
ments” he has made, and there is no intimation that he 
has entered into any valid contract for the purchase. Por- 
ter is under no obligation to him, nor is he under any obli- 
gation to Porter, according to the tenor of his answer. He 
is merely in possession, “ holding the same under respond- 
ents’ title,” in the language of Porter’s answer. He offered 
no proof in support of his claim. We cannot regard him 
as an innocent or bona fide purchaser, without notice of 
complainant’s equities. It is further remarked that the 
proofs show that the consent of the County Judge to the 
sale by Porter of the “homestead ” bears date subsequent 
to the commencement of this suit, and therefore Williams’ 
must have been made with notice, under the rule of /is 
pendens. 

We are of opinion that the decree of the chancellor is 
fully sustained by the facts and the law and equity of the 
case, and it must be affirmed, 
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SANDERSON’s ADMINISTRATORS, APPELLANTS, Vs. Marron 


H. SanpErRson, APPELLEE, 


Marion H. SanpERsoN, APPELLANT, Vs. SANDERSON’s Ap- 


MINISTRATORS, APPELLEES. 


1. A court of equity has concurrent jurisdiction with the Probate court 


over the administration of the asset® of deceased persons. That 
annual accounts have been filed in the Probate Court does not di- 
vest a court of equity of this jurisdiction. After bill filed by heirs 
against the administrators praying account and distribution, and 
the suit is pending in the court of equity, annual accounts passed 
and approved by the Probate Court are not prima facie evidence of 
payments purporting to have been made. The master should re- 
quire the accounts to be proved if it is demanded. 


2. A bill by a widow seeking account and distribution of her husband’s 


eo 


estate, alleging that she.is the widow and heir of her deceased 
husband, it being apparent on the face of the bill that there 
was issue of the marriage in being, is defective. She has, under 
the statute, a right to elect a child’s part, but her claim is as widow 
making such election, and not as heir at law, and such must be her 
allegation. 


. Under the statute of this State, as well as under the general rules 


of chancery practice, a suit in chancery by an infant is brought in 
her own name through her next friend. A suit by one ‘‘as guar- 
dian *’ of the infant does not bind the infant, she being no party. 


. A bill by distributees against administrators for mismanagement 


wt 


against one, and a general accounting against both, embracing in the 
demand a debt alleged to be due the estate by one of the administra- 
tors, arising from partnership relations existing between him and 
the intestate, is not multifarious. 


. That a person purporting to represent an infant distributee as 


general guardian ina bill against an administrator for accou nt and 
distribution, is not such guardian, is not.a proper subject matte! 
for a cross-bill ; nor is a claim by an administrator against the es- 
tate as surviving partner of the deceased intestate a proper sub- 
ject matter of a cross-bill when, in the original bill, the plaintiff 
prays a settlement of such account. The administrator in such 
case is an actor in the master’s office. 


6. After the expiration of six months from the taking out of letters of 
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administration the administrator may be compelled to make dis- 
tribution upon the persons entitled giving bond and security to’ 
refund a due proportion of any debts or demands which may after- 
wards appear against the estate, and all costs which may be 
awarded on the same; provided such debt or demand appears 
within two years after granting letters of administration. The 
practice in such cases is to make the execution of the refunding 
bond a condition precedent to the payment of the distributive , 
share. 

7. The general rule of accounting in such cases, as heretofore an- 
nounced by this court, (5 Fla., 556,) is, that interest at the rate of 
eight per cent. will be charged, the interest upon the balance found 
at the beginning of a year to be carried into the balance struck at 
its close, computing interest for the next year upon the whole, no 
interest being computed upon the sums when received. 


8. While it is within the power of this court to consider points made ‘ 
here for the first time, if raised by the pleadings and proofs, yet 

) care must be taken that neither party be permitted to surprise or 
mislead his adversary, or to make objections which, if made in the 
Circuit Court, might have been obviated. Hence, where, in the 
petition of appeal and original brief of appellant, there is no ob- 
tection to an account passed by the master upon the ground that 
the items thereof were not proved, and there is nothing in the re- 
cord to show that such an objection was made in the Circuit Court, 
this court will not consider such objection urged in a supplemen- 
tal brief. 

9. An administrator upon a solvent estate, upon his qualification, 
should pay the debts and wind up the estate as soon as practicable. 
Investments in mortgage securities, not approved by the Probate 
Court, are unauthorized. When such investments are made, the 
heir may take such as he desires and reject those not acceptable to 
him. The administrator may be charged with such amounts of 
interest or principal as he has actually collected on the rejected se- 
curities in his annual returns, in which event he will be charged 
with only simple interest on the balance of principal for the time 
during which interest was not. collected ; or, at the option of the 
heir, the administrator may be charged with the principal sum in- 
vested in the rejected security, with annual rests as prescribed for 
his general accounting. 





10. An exhibition or presentation of a claim to the administrator, 
within the limitation of one year from the issuing of his letters, 
(section 15, chapter 1869, laws, stops the running of the statute 
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12. 


13. 


of non-claim, as wellas the statute limiting the time for actions 
against an administrator. The creditor is not obliged to reduce 
his claim to judgment. What constitutes an exhibition within the 
meaning of the statute, considered and defined. . 


The general rule is that an administrator may or may not plead 
the general statute of limitations against a claim not barred in the 
lifetime of the intestate and otherwise justly due. This rule, 
however, is not applicable to statutes in terms limiting the time in 
which an action may be brought against him in his representative 
capacity as administrator. He should be charged with all the debts 
paid which were barred by such statutes. Section 15, of the act 
of November 17, 1872, chapter 1869, laws, is such a statute. The 
terms, ** after the expiration of that time.”’ in the section referred 
to, considered and explained. A majority of the court hold that 
where notice calling in claims under the statute of non-claim had 
been given anterior to the passage of the act prescribing the limi- 
tation of one year, the limitation of one year does not operate. 
Upon an accounting in the master’s office between the distributee 
and the surviving partner of the intestate, on account of the part- 
nership transactions, the surviving partner, who is administrator, 
is chargeable with only simple interest upon sums found due by 
him ; also in like manner if the balance is found against the estate, 
it is charged with simple interest only. 

An administrator of a solvent estate has a right in this State to 
retain a debt due himself not barred in the lifetime of the intes- 
tate or at the date of the issuing of his letters. It is not necessary 
that he should file his claim with the the Judge of Probate, or 
present it to himself, to save the operation of the statute of limi- 
tations or the statute of non-claim. Upon final settlement he has 
a right to have his claim satisfied, if it is not of such a character 
as a presumption of payment will operate. 


. Where the fair presumption and conclusion from the evidence is 


that an administrator, who was the surviving partner of the intes- 
tate, did not at the commencement of the suit know of the recep- 
tion of moneys on partnership account by the deceased, and the 
lapse of time has not been sufficient to make it a stale claim, no 
presumption of payment arises. 

One member of a firm is entitled to participate in sums received 
for professional services by the other member of the firm, not- 
withstanding the party paying the money swears no such sum was 
due, he, the party paying, having since its payment waived all 
right to its recovery against the firm and the member receiving it. 
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16, One of two partners, as attorneys at law, has no right, in the ab- 
sence of a special contract or custom, to share in sums realized by 
the other as commissions for sales of stock in a railroad company ; 
nor can he share in sums realized for services other than those 
which belong to their professional relations. Where he alleges 
that a sum was realized by his co-partner for professional services, 
the burden of proof is upon him to establish it. 

17. Under the statutes of this State, an administrator asserting his 
own claim against the estate in the master’s office, stands in the 
relation of any other creditor, so far as testifying to transactions 
and communications had by him with the deceased in reference to 
his own debt is concerned. He is disqualified except as to matters 
to which the distributee is examined on his own behalf. As to the 
claim of any other creditor against the estate, he is a competent 
witness to transactions and communications with the deceased 
intestate. 

18. Wherever either heir or distributee puts theadministrator to proof 
of a voucher regular and proper on its face, the payment of which 
is sworn to by the administrator, such heir or distributee, in the 
event the claim is established, should be charged with all costs at- 
tending such proof. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion of the 


court. 


Fleming & Daniel and John E. Hartridge for the Admin- 
istrators. 


H. Bisbee, Jr., and Horatio Jenkins, Jr., for Marion H. 
Sanderson. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Both parties appealed from the decree in this cause. It 
is a suit in chancery by Marion H. Sanderson, representing 
herself and Mary A. S. Sanderson, an infant, as distributees 
of the estate of John P. Sanderson, the deceased intestate, 
against the defendants, L’Engle and Hartridge, his admin- 
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istrators. She sues in her own right, and as guardian of 
her infant daughter, Mary A.S. Sanderson. The bill was 
filed in February, A. D. 1876, in the Circuit Court of the 
State of Florida, for the Fourth Judicial Circuit, in Duval] 
county. Plaintiff, in her bill, alleges substantially, that John 
P. Sanderson was the husband of Marion H. Sanderson, and 
the father of Mary A. S. Sanderson, and that he died intes- 
tate on the 29th June, A. D. 1871, leaving them his only 
heirs surviving; that defendants, on the 7th November, 
A. D. 1871, were appointed administrators, and that they 
qualified and entered upon their duties about that time; 
that the personal property and assets of the estate were ap- 
praised at a sum exceeding $50,000, a large portion con- 
sisting in money, and that nearly the whole amount went 
into the control and possession of the defendant, L’Engle ; 
that defendants have not made and effected in the “ pro- 
bate office” of the county any annual settlements of their 
accounts ; but that the defendant, L’Engle, has made out, 
and left in the custody of the Judge of Probate, four papers 
purporting to be accounts current between the estate and 
the administrators, for the four years ending May 31, A. D. 
1872, May 31, A. D. 1873, May 31, A. D. 1874, and May 
the 31st, A. D. 1875; and that said papers are not signed 
by Theodore Hartridge, nor have they been approved and 
allowed by the Judge of Probate; that said defendants 
have not faithfully discharged their trust. 

That the said L’Engle has paid claims against the estate 
which were not legal or just demands when paid; that 
L’Engle, without leave of the Probate Judge, has loaned a 
large portion ot the money of the estate, some of which has 
been secured by mortgage and some loaned without secu- 
rity; that the defendant L’Engle has, moreover, retained 
in his hands large sums of money belonging to the said es- 
tate for his personal use, which should have been invested 
and secured, and that he has collected large sums of money. 
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and other assets, which do not appear in the appraisement ; 
that Sanderson was an officer of the Florida Central Rail- 
road Company, and the Jacksonville, Pensacola and Mobile: 
Railroad Company, and said companies were, at the time 
of his death, largely indebted to him for personal services.. 

That Milton 8. Littlefield, President of the J. P. & M. 
R. R. Co., was also indebted to him for stock in said rail- 
road company, and that since said Sanderson’s death, said 
L’Engle, on account of moneys due his intestate as afore- 
said, received the large sum of $40,000, for which he has 
failed to account. 

That Sanderson was a practicing attorney, and for two 
years prior to his death was associated with the defendant, 
L’Engle, in the practice of law; that at the time of his 
death there was due said Sanderson, by said railroad com- 
panies, and their officers, and by others for professional 
services rendered by him alone, and as a member of said 
firm of Sanderson & L’Engle, various large sums of money; 
that the defendant, L’Engle, has in his possession the books 
ot his intestate, and of said law firm, and the complainants 
have no means of knowing what is due the estate, nor what 
has been received or collected on account of such profes- 
sional services, except by a discovery from the defendants. 

That the defendants have failed and neglected in other 
respects to discharge their trust as such administrators ; 
that the debts of the estate were small, and that Sanderson 
left ready money enough to pay them all; that the estate 
might have been long since closed but that L’Engle, with 
the acquiescence of Hartridge, has imprudently delayed the 
settlement of the estate, and appropriated the moneys be- 
longing to the estate to uses not authorized by law; that 
the defendants have paid sundry claims against said estate 
which are not legally chargeable thereto; that said estate, 
or the greater part thereof, will be lost ; that certain per- 
sonal property which should have been sold and converted 
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into money has been retained, some of which has lessened 
in value and some has been used by L’Engle himself, while 
other property has been sold which should have been re- 
tained in kind; that the complainant has been kept in 
ignorance of the condition of the estate, and without means 
of support for herself and child; that the estate should 
have been distributed, but has not been; that the defend- 
ants have given separate bonds, which are defective and 
insufficient; that the papers filed in the probate office, 
purporting to be annual returns, are not sworn to or verified 
in any way, nor signed by defendant, Hartridge ; that the 
entire amount of debts paid by said L’Engle, as appears by 
said returns, up to the filing of the bill, is $14,392.99, some of 
the items of which are not properly charges against said 
estate ; that if the moneys of the estate had been invested 
promptly the interest at 8 per cent. with annual rests would 
have paid the expenditures to date ; that money has loaned 
in the city of Jacksonville at rates from 12 to 18 per cent. 
per annum, and that the defendant, L’Engle, should have 
invested the funds of the estate of Sanderson at these rates, 
and should be made to account at the highest rates of in- 
terest which could be obtained in the market; that the 
defendant, L’Engle, excuses himself for not turning over 
the funds of the estate to the complainant by saying that 
she is not a person of business habits or knowledge, which 
is not the fact; that the notes and mortgages to secure the 
loans made by L’Engle have been made payable to L’Engle 
and Hartridge, administrators of the estate of John P. 
Sanderson. 

The bill prays an accurate and itemized account from 
each of the defendants, a reference to a master to take testi- 
mony and report, the appointment of a receiver to take 
charge of the estate, and for an injunction and for distribu- 
tion of the assets to the widow and child; that the defend- 
ants, having been made to account fully, and pay over the 





























amount found to be due by them severally as such admin- 
istrators, be discharged from the further administration of 
said estate, and for general relief. The bill is signed by 
counsel but not sworn to. 

To this bill the defendants, Edward M. L’Engle and 
Theodore Hartridge, answered severally. 

L’Engle’s answer was filed on the 5th day of June, 1876. 
It admits the relation of administrator -and the alleged re- 
lation of the parties to the deceased intestate, denying, 
however, that Marion H. Sanderson is the general guardian 
of Mary A.S. Sanderson. He denies all charge of fraud, 
improvidence or failure to comply with the obligations of 
his trust and the requirements of law in the administration 
of said estate, or that he has used, or appropriated to his 
own purposes, any of the moneys or other assets of said 
estate. 

He avers that he has received or collected no money or 
other property not included in the appraisement or in his 
returns as administrator; that he has received nothing on 
account of professional services due said John P. Sanderson, 
but has made some collections for Sanderson & L’Engle— 
not enough, however, to make up the deficiency due him as 
a member of said firm; that the examination of the ac- 
counts of said firm will involve much time and labor, and 
that he, the defendant, L’Engle, has been severely sick, and 
is still too sick to undertake this labor, but will do so as soon 
as his health permits. 

He admits that he alone is responsible for the personal 
assets, and avers that they have been discreetly, properly and 
legally administered ; that he has accounted for all the 
funds or other assets which have come into his hands ; that 
he has been, and is ready at any time, to give an account 
of his dealings with said estate; that the moneys in his 
hands have been and are discreetly and safely invested ; 


that his bond is good and himself responsible, and the estate 
53R 
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has suffered and will suffer no diminution or loss at his. 
hands ; that there isno guardian of the infant complainant 
authorized by law to receive her distributive share of the 
assets of said estate; that he has distributed in part to Mrs. 
Sanderson, and has been at all times ready to furnish her 
with such moneys as she needed, and to give her all proper 
information in regard to the affairs of said estate under his 
control and management ; that the estate has been and is 
in litigation, and has never been, and is not at the date of 
filing said answer, in a condition to be closed; that he 
earnestly desires to wind up the estate, distribute what is 
left after paying the debts between the complainant and her 
daughter so soon asa guardian, duly appointed and author- 
ized to receive the distributive share of the latter, is ap- 
pointed, and to be discharged. He denies the charges of 
fraud, illegality or improvidence in the administration. 

The answer of defendant, Hartridge, was filed June 19th, 
1876. He answers that he has had nothing to do with the 
personal assets, and that he has had charge of the real estate. 

He denies at length and in detail all charges of fraud 
and mal-administration, and affirms that plaintiff, Marion 
H. Sanderson, is not the general guardian of her daughter 
Minnie, but that she was appointed guardian with a power 
restricted to receiving and receipting for her daughter's 
interest in certain life insurance moneys due the estate of 
J. P. Sanderson. 

It has not been deemed necessary to insert in this state- 
ment of the case the allegations of any of the pleadings at 
full length, and as written. These allegations are material 
only as they relate to or affect the questions raised and dis- 
cussed by the parties to the appeals. 

To the extent that any specific allegation becomes mate- 
rial in the discussion of the questions arising upon the 
appeal, it will be stated in the treatment of these questions 
as they arise. 
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There were exceptions to each of the answers, but they 
were withdrawn and replication was filed on the 7th Feb- 
ruary, A. D. 1877. 

We will not discuss the questions involved in this case 
in the order in which they are stated in the petition of ap- 
peal. We will first examine the bill as to parties. We 
will then examine the question of jurisdiction. After this 
we will consider the other grounds ot appeal. 

Asto parties. We find at the threshold of our investiga- 
tion a radical defect in this respect, which should be no- 
ticed in the appellate court. (2 Munf., 148; 9 Grat., 275; 
3 Munf., 29.) Mrs. Sanderson, even though it be admitted 
that she is the general guardian of her infant daughter, and 
the record discloses that she is not, cannot maintain this 
suit in her behalf as guardian. Under our statute, (Thomp- 
son’s Dig., 326, sec. 5,) as well as under the general rules of 
chancery practice, “ infants may sue by their next friend 
in all cases whatsoever.” Under our statute the next friend. 
is required to file a bond. Where a suit in chancery is‘ 
brought by a general guardian, no service being had upon 
the infant, the infant is not bound by the proceeding. The 
Supreme Court of Virginia, in speaking of such a case, 
says: ‘“ Whilst there is nothing in the scope of the author- 
ity of the guardian which empowers him to sue in his owu 
name in such a case, much inconvenience would flow from 
such proceeding.” (6 Grat., 301.) In that case the bill 
was dismissed without prejudice to anew suit in the names 
of the infants by their next friend. Chancellor Walworth, 
in the case of Bradley vs. Amidon (10 Paige, 239,) speaking 
of the authority of the general guardian of the estate of 
an infant appointed by the surrogate, says: “ Such guardian 
is not authorized to file a bill in his own name to obtain 
possession of the property of his infant ward, but he must 
file it in the name of the infants as their next friend.” 
(See also 2 Phil. on Ev., 4 Am. Ed., 81; 9 Grat., 273.) A 
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decree insuch suit would not protect these defendants from 
further litigation with the infant. This being a bill fora 
general account and settlement by the heirs and distributees, 
all the distributees are necessary parties, (9 Grat., 273; 
Story Eq. Plead., 89; 2 Munf., 148;) and the application 
of the strict rule here would require the bill to be dismissed 
without. prejudice. Courts of equity, however, have in 
many like cases remanded the case with directions to permit 
the infant to be made a party in a proper manner, the next 
friend being required to give the bond under the statute, 

When the infant is made a party, as she is not now, bound 
by the proceedings in the Circuit Court, or in this court, 
she may have a re-investigation of the matters of account 
and other matters, (8 Ala., 611,) if she so desires. 

Again, the allegation in the bill does not, as we think, 
give Mrs. Sanderson any standing as heir. The allegation 
is that she is the widow of John P. Sanderson, who died 
intestate on or about the 29th of June, A. D. 1871, leaving 
her and the said Mary A. 8. Sanderson his only heirs sur- 
viying. 

The widow has no beneficial interest in her husband’s 
estate other than her dower, as widow, and the statutory 
allowances. 

If she makes election of a child’s part instead of dower, 
within twelve months after the granting of letters of ad- 
ministration, which the law allows, then she can have a 
child’s part. The claim she makes, however, is not as heir, 
but as widow, having a right to elect a child’s part in the 
estate of her husband. To make such a case, she should 
allege that as widow she has made such election as the law 
authorizes, and that she claims accordingly. 

In this respect the bill may be amended upon remanding 
the case. 

We next examine the question of jurisdiction. It is raised 
in those grounds of appeal which claim that the case should 














JUNE TERM, 1880. 831 








Sanderson’s Adm’rs v. Sanderson—Opinion of Court. 


> 











be remanded to the County Court. The bill alleges that 
there had been no final settlement in the County Court ; 
that no annual settlements had been made ; that claims ille- 
gal in their character had been paid by the administrator, 
L’Engle, and the proof discloses that at the time this bill 
was filed the annual accounts had not been passed by the 
Judge of Probate. One of the prayers of the bill is for dis- 
tribution. We cannot see that the simple fact of the filing 
of the accounts in the Probate Court, no proceeding being 
there pending to which the heirs were parties, looking to 
a final settlement, divests the court of chancery of its well 
recognized jurisdiction to decree, at the suit of those enti- 
tled, a settlement and distribution. 

The bill here charges “ maladministration ” of the estate 
and failure to make settlements. 

The power of the Probate Court in such cases is defined 
by statute, (Chapter 1733 and 3008, Laws,) and it does not 
go to the extent of the power of a court of equity which 
may, at the suit of an heir or distributee, render a final de- 
cree against the administrator. The Probate Court may 
remove the administrator, but it cannot grant the same re- 
lief as a court of chancery. An examination of the cases 
upon the subject, we think, can leave no doubt of the juris- 
diction. 5 Mason, 105; 14 Fla., 537; 7 Fla., 45; 5 Fla, 
542; 52 Ala., 238; 4 Bibb, 266; 2 Rich. Eq.,147; 52 IIl., 
336; 16 N. J. Eq., 286; 12 Cal., 433; Story Eq. Juris., 
§ 532, et seq. to § 544. 

This jurisdiction, however, must be exercised in such 
manner as to protect the rights of all interested. Our 
statutes, (Thomp. Dig., sec. 7, p. 207, sec. 5, p. 206,) provides 
that after all debts and legacies have been paid, the property 
remaining in the hands of the administrator shall be dis- — 
tributed according to the statute of descents. The statute 
provides further, that no distribution shall be required of 
any administrator until the expiration of six months from 
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the taking out of letters of administration, nor shall ad- 
ministrators be compelled to make distribution until bond 
and security be given by the person entitled to the same to 
refund a due proportion of any debts or demands which 
may thereafter appear against the estate, and all costs which 
may be awarded in the same: provided, that such debt or 
demand shall appear within two years after granting the 
letter testamentary or letters of administration. It is con- 
templated by this statute, and it is in conformity with the 
spirit of all our legislation, that an administrator shall, 
upon his qualification, give prompt and due attention to 
the interests which he represents. That interest is not 
alone such as the heir, or distributee, or the creditor, or 
the estate, as distinct from those thus interested, has; it is 
the interest of all. 

In the case of solvent estates, he should pay the debts 
and wind up the estate as soon as circumstances and a due 
regard for all interests will permit. Investments upon long 
credits and an employment of the funds in general invest- 
ments, are no part of his duty. Investments and loans are 
permitted in order that during the adjustment of the vari- 
ous interests which he represents and the winding up of 
the estate, he may be held to a just accountability for the 
use of surplus funds in his hands. 

Under these statutes, after the expiration of six months, 
the law going upon the presumption that he has in the 
meantime ascertained and paid uncontested and established 
debts, permits a distributee, upon giving security, to refund 
his proportion of debts, which “may afterward appear 
against the estate and all costs which may be awarded in 
the same,” to compel distribution. 

The letters of admistration in this case were granted in 
November, A. D. 1871. This bill was filed in February, 
A. D. 1876, over four years after the granting of letters of 
administration, over three years after the limitation to ac- 
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tion against the administrator under the act of 1872 had 
become operative, and after the statute of non-claim had 
become operative. It is thus apparent that the right to 
distribution under the statute had enured, the distributees 
giving the bond required in the event that there were out- 
standing claims against the estate which had been presented 
and denied, or which were being sued. (4 J. J. Mar., 152; 
4 Bibb, 266; 1 Littell, 293.) The statute of Kentucky, 
under which these decisions were made, is substantially 
(except that the time was nine instead of #ix months) our 
statute. See 1 Ken. Dig., by Littell & Swigart, 1822, page 
532; seealso 18. & M., 546; 40 Miss., 748. ‘ 

The practice in such cases is to make the execution of 
the refunding bond required by the statue a condition pre- 
cedent to the payment of the ascertained distributive share. 
1 Litt., 293; 1S. & M., 546. 

Thus disposing of these questions we consider other 
grounds for a reversal set up in the petition of appeal. 

On the 19th of March, 1877, Joseph H. Durkee was ap- 
pointed master, to take testimony and report facts. On the 
9th of June, A. D. 1877, the defendant L’Engle applied 
for leave to file a demurrer to the bill, presenting the de- 
murrer proposed to be filed. The court denied leave and 
this action is the first ground of appeal stated in the peti- 
tion. The ground set forth in the demurrer is that the bill 
is multifarious in this, that it is exhibited against this de- 
fendant L’Engle, and the other person therein named as de- 
fendants thereto for distinct matters and causes, wherein 
one of these defendants, the said Hartridge, is in no wise 
interested or concerned ; that the defendant, E. M. L’Engle, 
is sued as an administrator of the estate of J. P. Sander- 
son, deceased, and also as surviving partner of the late law 
firm of Sanderson & L’Engle, and relief sought against him 
in both capacities in the same bill; that the complainant, 
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in her individual capacity, cannot call a surviving partner 
to account as to the business of the partnership. 

The application to file a demurrer is made one year after 
the defendant had filed his answer, and after replication, 
and order of reference to take testimony, as to matters in 
issue under the pleadings. ) 

The defendant at this stage of the proceedings and under 
these circumstances certainly had no right to interpose a 
demurrer under any known rule of practice? Independent 
of this, however, the bill is not multifarious. <A bill by 
distributees against administrators for mismanagement and 
a general accounting, embracing in the demand a debt al- 
leged to be due the estate by one of the administrators, arising 
from partnership relations existing between him and the 
intestate, is not multifarious. Such a debt is an asset to be 
accounted for, (2 Williams on Executors, 1310, note 1, 6th 
edition,) and such partner is a proper party in order to 
take an account of the personal estate, entire. (1 Russ. & 
Mylne, 277; 1 Ves. Jr.,106; 11 N. J. Eq., 389.) It is un- 
necessary to discuss the question. The case of a surviving 
partner is a special case. The authorities are directly in 
point and must control. 

Subsequent to this action of the court an application of 
defendant L’Engle to file a cross-bill and supplemental an- 
swer was denied. This action of the court is the second 
ground of appeal. The -cross-bill proposed to be filed ac- 
companied this application. The relief sought by this bill 
is for the appointment of a guardian of the estate of the 
infant, Mary A. 8. Sanderson, based upon an allegation that 
there has not been during the administration, nor is there 
now, any person having lawful authority to represent the 
estate of the infant. This is subject matter of defence to. 
the original suit, and not the proper subject for a cross-bill. 
14 Ga., 167; 20 Ga., 472; 3 Sand. Chy., 273; 34 Ala., 15. 

Other relief sought by the cross-bill was a decree against 
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the estate for such an amount as might be found due the 
administrator from it, upon the accounting and a decree 
against ®laintiff, M. H. Sanderson, for such sum as: might 
be found to have been paid to her in excess of her distribu- 
tive share. To the extent that affirmative relief could be 
granted the defendant, L’Engle, under a cross-bill in this 
cause in the matter of the account, he can obtain it by vir- 
tue of his rights as an-actor in the master’s office upon an 
accounting there to be had, and if as administrator, he has 
a right to retain, this right can be made effective without 
a cross-bill. Plaintiff and defendant are actors in a bill for 
an account, and in such cases there is no necessity for a 
cross-bill. (Story Equity, §522; 5 Leigh, 561.) So far as 
the matter of the supplemental answer is concerned, the 
amendment allowed to be made to the original answer em- 
braced the allegations proposed to be made by the supple- 
mental answer, and the facts alleged were as available un- 
der the amended answer as they would have been under the 
supplemental answer if it had been allowed. 

The third ground of appeal is that the court erred in not 
dismissing the bill on the ground that the allegations of 
the bill were denied by the answers, and not sustained by 
the proofs. The consideration of this ground involves the 
discussion of the testimony and the merits of the decree 
appealed from. This decree is objected to and sought to 
be reversed on ten grounds : 

The first is that there was error “ in assuming as a basis 

‘for the decree the supplemental answer of E. M. L’Engle, 
leave to file which had been denied.” (We understand 
from the briefs that this ground of appeal, being purely 
technical in its nature, is abandoned.) 

The second objection to the decree is that there was error 
in disallowing the following charges of the defendant, E. 
M. L’Engle, viz: the items of $4,600, $5,000, and $5,000, 
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making $14,600, the item of $35,000 and the item of $998.- 
33, being interest on the $35,000. 

’ We examine the items composing the charge of 814,600. 
These sums are charged by L’Engle in the account of San- 
derson, with the firm of Sanderson & L’Engle, to San- 
derson, as moneys received by him, Sanderson, for pro- 
fessional services as an attorney and counsellor at 
law, which he did not account for to the firm. An equal 
partnership in the practice of law is proved to have existed 
between John P. Sanderson and Edward M. L’Engle from 
the first of January, A. D. 1869. This partership was dis- 
solved by the death of Sanderson, on the 29th of June, A. 
D. 1871. The first question which arises here is, was the 
sum paid for professional services as attorney at law by 
either member of the firm during the existence of the part- 
nership? If this be the fact, then unless there is some legal 
objection to the charge, as against the estate, it must stand. 

Littlefield swears that the firm of Sanderson & L’Engle 
were his attorneys, as well as the attorneys in Jacksonville 
of the Jacksonville, Pensacola and Mobile and the Florida 
Central Railroad Companies ; that Sanderson was appointed 
in 1869 attorney in fact of the J. P.& M. R. R. Co.  Lit- 
tlefield, who was its President, being absent in New York 
in August, 1869, Sanderson was clothed with full authority 
to represent his (L’s) interests, and that of the Railroad 
Companies mentioned. A copy of this power of attorney 
is in evidence, which is marked exhibit E, and is as follows: 

Know all men by these presents, that the Jacksonville, 
Pensacola and Mobile Railroad Company, by M. 8. Little- 
field, President, have made, constituted and appointed, and 
by these presents do make, constitute and appoint John P. 
Sanderson, of Jacksonville, Florida, its true and lawful at- 
torney, for said company, and in its name, place and stead, 
to take charge of, superintend and carry on the construction 
of its line of road, to be built westward from Quincy, and 
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to make contracts for all kinds of labor, service and mate- 
rial, and right of way, and other things necessary and 
proper to be used in the construction of the said line of 
road, and generally to represent said company and M. §. 
Littlefield, as President thereof, and do and perform every 
act and thing in the premises as fully as, said President 
could if personally present, necessary to have with full 
power of substitution and revocation hereby, and confirm- 
ing all that said attorney shall lawfully do or cause to be 
done by virtue hereof. 

In witness whereof I have hereunto affixed the seal of 
said company and annexed my official signature this the 
thirty-first day of August, A. D. 1869. 

[SEAL. ] M. S. LITTLEFIELD, 

President J. P. & M. R. R. Co. 

Signed and delivered in presence of E. M. L’Enate. 

This money (the $14,600) was received by Sanderson from 
M. §. Littlefield originally not as a fee for professional ser- 
vices. It was a part of three items, of $5,000 each, paid 
by Littlefield to Sanderson, in the fall of 1869. As to these 
sums Littlefield testifies substantially as follows, upon his 
first examination upon the part of complainant: at the 
time of the payment of said amounts to Sanderson they 
were not paid for legal services, but were paid to him as 
my attorney in fact, for the payment of the engineer corps 
then engaged in constructing the J. P. & M. R. R. west 
from Quincy. Iwas the President of the J. P. & M. R. R. 
Company. In the spring of 1871 I learned from Sanderson 
that he had not so expended the money—that he had only 
paid out to the engineer corps about $400. It was then 
agreed that the money should be applied to professional 
services rendered, and to be rendered, by the firm of San- 
derson & L’Engle. Theagreement to thus apply the money 
was a verbal agreement, and was made between Sanderson 
and myself the latter part of April or May, 1871. 
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This witness states also that there was a written agree- 
ment between Sanderson and himself, in reference to the 
railroad companies, dated the 17th of May, A. D. 1870. A 
copy of this agreement is on file, marked “ Exhibit D,” and 
is as follows: 

Exursit D. 

This agreement, made this seventeenth day of May, 
in the year of our Lord one thousand eight hundred and 
seventy, by and between Milton 8. Littlefield, of Duval 
county, State of Florida, and John P. Sanderson, of the same 
place, witnesseth that the said Milton 8S. Littlefield, in con- 
sideration of the covenants on the part of the party of the 
second part to be performed, doth covenant and agree to 
and with the said John P. Sanderson, that he will secure 
the said J. P. Sanderson the position of Vice-President in 
the Jacksonville, Pensacola and Mobile Railroad Company 
for the time and period of five years, or as President there- 
of, as the said Littlefield may desire, and paid to said 
Sanderson the sum of ten thousand dollars per annum for 
his services in that position. 

And the said Littlefield further covenants and agrees 
to secure said Sanderson the position of President of 
the Central Railroad Company during the same period un- 
less said company shall sooner be consolidated with the 
aforementioned company, in which event said Sanderson 
shall have the position aforesaid of the whole line of road, 
from Jacksonville to Mobile. And the said Littlefield 
further agrees to retain and employ the firm of Sanderson 
& L’Engle as the lawyers and attorneys of said Railroad 
Company, and pay said firm the sum of five thousand dol- 
lars per annum for their services, and pay their necessary 
expenses when attending to the business of the company. 

In consideration whereof, the said J. P. Sanderson cov- 
enants and agrees to devote his time and service when nec- 
essary to the management of said Railroad, and to render 
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all the service usually devolving on said position, and also 
to render at all times such aid and assistance as may be 
reasonably required in attending to the private interests of 
said Littlefield, and generally to advance the: same to the 
best of my ability, it being understood that all the personal 
expenses incurred while attending to the business either of 
the Roads, or of said Littlefield, shall be paid by M. 8. 
Littlefield, and it is further agreed that said Sanderson & 
L’Engle shall at all times give prompt attention to all.the 
legal business both of said roads and said Littlefield when- 
ever necessary or required. 

It is also agreed, the said J. P. Sanderson shall have 
the right to go North or elsewhere for the space of two 
months in each year if he shall desire so to do. 

It is also agreed and understood that said service and re- 
tainer shall commence and date from the first day of Jan- 
uary, A. D. eighteen hundred and seventy, and that the 
payments therefor shall be due and payable quarterly. 

In witness, we have hereunto set our hands and affixed 
our seals, this the seventeenth day of May, in the year of 
our Lord, one thousand eight hundred and seventy. 

M. S. LItTLerIeLD. [SEAL. | 
J. P. Sanperson.  [SEAL.] 
Sealed and delivered in presence of 
Rouiin STEWARD, 
E. M. CHEney. 

The witness Littlefield, states that this contract remained 
in force up to the 15th day of April, A. D. 1871, and it ap- 
pears from the testimony of L’Engle that Littlefield gave 
to the firm of Sanderson & L’Engle, a note for $5,000 under 
the foregoing contract. 

Littlefield states in his testimony that a new agreement 
was made on the 10th of April, A. D. 1871, but it was not 
reduced to writing owing to Sanderson’s illness. On this 
day, the 15th of April, A. D. 1871, Littlefield gave San- 
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derson drafts upon 8S. W. Hopkins & Co., for $58,133.33, 
These drafts this witness swears he gave to cover the 
amount agreed upon ata settlement had between Sander- 
son and Littlefield on the 4th of June, A. D. 1870, with 
some interest. The settlement of June 4, 1870, is shown 
by receipt of Sanderson, marked exhibit D, a copy of 
which is in evidence, and which is as follows: 
“$57,560.” 

“ Received of M. 8. Littlefield, fifty-seven thousand five 
hundred and sixty dollars in draft on 8S. W. Hopkins & Co., 
71 Broadway, New York, payable when in funds. When 
this draft is paid this will be a receipt in full to date for 
personal service, (amount thirty-five thousand dollars,) also: 
for seventy shares of the stock of the Florida Central 
Railroad Company standing in the books of the company 
in the name of my wife, and interest to date, and the full 
balance due Messrs. Call, Baker and Niblack, for their in- 
terest in the Tallahassee Railroad, sold by me as attorney 
in fact to said Littlefield, but the item for personal service 
does not include the legal services of the firm of Sanderson 
& L’Engle, or for any service rendered under written con- 
tract with the said Littlefield. 

“J. P. SANDERSON.” 

Littlefield, as to this receipt and settlement, and as to 
the sum of $15,000, testifies further, that in April, 1871, 
when he gave the drafts mentioned to Sanderson, the sums 
of money he had paid him in 1869 were spoken of, and it 
was agreed that he would render to me an account of the 
moneys he had received from me, as well as the moneys he 
had received from the companies. But he was not to re- 
fund any moneys. He was to apply them to the payment 
of the saldries of Sanderson & L’Engle, under the new con- 
tract to commence the 15th day of April, A. D. 1871, for 
professional services thereafter to be rendered. 

On the 16th February, A. D. 1872,.in a contract between 
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L’Engle and Littlefield, Littlefied covenanted not to make 
any claim for any moneys he had paid Sanderson, and Lit- 
tlefield swears that this covenant referred to this sum of 
$15,000. 

There is in the record a copy of a memorandum of anagree- 
ment to be made between the Florida Central Railroad 
Company and the J. P. & M. R. R. Co., of the first part, 
and John P. Sanderson and Edward M. L’Engle compris- 
ing the firm of Sanderson & L’Engle of the second part. 
This memorandum recites that the parties of the first part 
do retain and employ the parties of the second part and 
each of them as the cousellors and attorneys at law of the 
parties of the first part, for and during the term of three 
years commencing on the 15th of April, 1871, at a salary 
of $20,000 per annum, the firm of Sanderson & L’Engle to 
render prompt and faithful services as attorneys and coun- 
sellors at law. 

The testimony of the witnesses establishes the fact that 
this contract existed until the death of Sanderson. 

We think it is apparent from this testimony that no such 
sum of fifteen thousand dollars was due the firm of San- 
derson & L’Engle by Littlefield or the Railroad Com- 
panies after the settlement of April 15th, 1871, and it may 
have been true that Littlefield or the interests which he 
represented might have recovered the excess beyond the 
amount due under the contracts, but Littlefield has yielded 
‘ any and all claim to recover such sums by his agreement 
of the 16th February, A. D. 1872. This contract upon its 
face enures to the benefit of the firm of Sanderson & L’Engle 
to the estate of Sanderson, and to the surviving partner, 
L’Engle. The language is plain and beyond doubt. The 
money was paid to Sanderson for professional services. 
That is clear. 

We do not see how L’Engle, his partner, can -be denied 
his share of the money, upon the ground that it was more 
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than could have been collected of Littlefield or the inter- 
ests which he represented. As to the contract of February 
16th, 1872, there is nothing in it to prevent L’Engle’s re- 
covering his share of this money paid Sanderson for pro- 
fessional services. Whether Littlefield thought it was due 
or not, he paid it on that account, and Sanderson must ac- 
count to his partner L’Engle for it. This sum having 
been paid to Sanderson on account of professional services, 
upon what principle can L’Englé be denied the right to his 
equal share of it unless it be on the ground that his claim 
as against the estate is barred by the statute of limitations, 
or the claim for some other reason good in law should not 
be enforced against the estate. 

Such objections are made, but as the same objections ap- 
ply to other items their consideration is postponed. 

The next item which was disallowed by the court, and 
which appellant insists should have been permitted to stand 
as a charge against Sanderson, in his account with the firm 
of Sanderson & L’Engle, is the sum of $35,000, which ap- 
pellant insists was received by Sanderson for professional 
services. The basis of this claim is the receipt of Sander- 
son for $57,560, (see exhibit E, heretofgretxserted in this 
opinion,) and the testimony of Milton 8. Littlefield. 

Littlefield, as to this receipt, testifies, that on the 4th of 
June, A. D. 1870, he settled with J. P. Sanderson and 
gave an order upon 8S. W. Hopkins & Co., for $57,560. 
This order was not paid, and on the 15th day of April, 
A. D. 1871, he gave new drafts upon 8. W. Hopkins & Co. 
for the amount of $58,133.33, and that these drafts were to 
cover the amounts agreed upon at the settlement on the 
4th of June, 1870, and interest upon a portion of the ac- 
count added. 

This receipt states that it was given, first, in full to date 
for “ personal service,” $35,000. 
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Second. For seventy shares of stock of the Florida Cen- 
tral Railroad Company. 

Third. For balance due Messrs. Call, Baker and Niblack 
for their i.iterest in the Tallahassee Railroad Company. 

Sanderson, in this receipt, then states: “ But the item for 
personal service does not include the legal service of the 
firm of Sanderson and L’Engle, or for any service rendered 
under written contract with said Littlefield.” 

By reference to exhibit D., (contract between Littlefield 
and Sanderson in former part of this opinion,) it will be 
seen that the firm of Sanderson and: L’Engle were at the 
date of this settlement and had been since the 17th day of 
May, A. D. 1870, under a written contract with Littlefield 
to render service as attorneys at law at a salary of $5,000 
per annum, and Littlefield, as we have before seen, swears 
that $14,600 dollars was paid on account of professional ser- 
vices rendered and to be rendered. 

From this exhibit, viewed in reference to and construed 
with the other written evidence, it is apparent that what- 
ever else the term “ personal service ” here used may indi- 
cate, it does not mean services ds an attorney and counsellor 
at law. Sanderson, in the receipt given for the $35,000 for 
personal service, states expressly that “ the item for personal 
service does not include the legal services of Sanderson and 
L’ Engle.” In addition to this, he says that it does not in- 
clude service rendered under written contract with Little- 
field, and at the time this receipt was given Sanderson and 
L’Engle were under written contract to render their services 
as attorneys at law for the sum of five thousand dollars per 
annum. Littlefield accepted this receipt from Sanderson. 
Littlefield wrote it at Sanderson’s dictation. He certainly 
must be held to have known its contents, and he is the only 
witness that knew anything of it at the time. But it is said 
that Littlefield’s testimony is positive to the effect that 


Sanderson rendered “ no other service for him than as attor- 
54R 
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ney and counsellor at law,” and it is true that Littefield so 
testifies in general language. We cannot, however, as 
against this receipt, which is consistent with the other 
written evidence, accept this or the other general declara- 
tions of Littlefield based upon his idea of what are the du- 
ties of an attorney at law retained by him. Again, exhibit 
E. and Littlefield’s testimony show that Sanderson, as at- 
torney in fact, did mgt do service other than as an attorney 
at law. As attorney in fact he represented the J., P. & M. 
Railroad Company, and its President, under the agreement 
ot the thirty-first of August, A. D. 1869, (see’‘exhibit E. in 
previous part of this opinion,) and, services, such as the 
active management of a railroad and the extension of a 
line of railroad, are not such services as would follow a re- 
tainer as an attorney and counsellor at law. Littlefield, upon 
his cross examination, states that if he employed an attor- 
ney at law to look after his interests in a railroad corpora- 
tion, he should expect him to do every and all things when he 
was absent as well as ‘when he was present, and if it was 
necessary to protect my (his) interests for the attorney 
to act as my attorney in fact, I should expect him to do it. 
This power of attorney (exhibit E.) bears date the 31st 
August,1869. Littlefield says that during the years 1869 
and 1870 he was absent from the State two-thirds of the 
time, and perhaps more; that Sanderson frequently advised 
him by letter upon the general condition of matters here, 
including the road; that he (Sanderson) frequently called 
for iron and material to extend the road, and that his (San- 
derson’s) principal object was to geta line of steamers from 
Jacksonville to New York. It is apparent from what this 
witness states that he misconceives the duty of an attorney 
and counsellor at law. . We think the testimony shows that 
Sanderson did perform service in addition to his employ- 
ment as an attorney at law, and that the receipt upon its 
face sustains the view that the $35,000 was not paid him 
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for service as a member of the firm of Sanderson & L’Engle ; 
at any rate, the rule is unquestionably that the burden of 
proof here is upon the defendant, L’Engle. He must estab- 
lish his debt by legal evidence when it is denied, (6 Paige, 
168,) and we certainly cannot say that the debt has been 
established by this evidence. We cannot say under the 
proofs that L’Engle has established a right to any portion 
of thissum. The defendant and appellant, failing to estab- 
lish any right to the principal sum, he has no right to in- 
terest thereon, and the claim for $998.30 cannot be allowed. 

Before stating the method of accounting in a case of this 
character, or deciding other questions raised, we will, as 
we are now treating of the subject of charges in the ac- 
counts, discuss the matter of account arising upon the cross 
appeal. We examine first the charges connected with the 
partnership of Sanderson & L’Engle. It is insisted by the 
complainant upon her appeal that the item of $1,200 charged 
Sanderson and allowed by the court was improper. The 
evidence shows that this was a charge for moneys received 
from the sale of the stock in the Tallahassee Railroad Com- 
pany, which stock was owned by Messrs. Call, Baker and 
Niblack. "We must. hold that a sale or ‘sales of stock in’a 
railroad company do not belong to the business of attorneys 
and counsellors at law, and that the charge must be dis- 
allowed in the absence of proof of an express contract 
making such sales a part of the business of the firm as 
attorneys ; or that such acts were embraced in the ordinary 
usages and customs of this business in the locality where it 
was carried on; or that this transaction was one which the 
firm was employed to effect ; or that the ordinary exigencies 
and objects of the partnership embraced sales of stock. 
(Story on Part., 102,126.) The purchase or sale of stock 
owned by another person and for another person, charging 
a commission forsuch sale or purchase, is the recognized 
business of a broker. Such a class was recognized in Eng- 
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land so early as the reign of Queen Elizabeth, (Baker's 
Chron., 411, Tom. Law Dic. title Broker,) and they are 
recognized by the laws of the United States, (13 Stat., 252, 
472,) and of the State of Florida, (Chap. 3099, See. 11, 
Laws.) Under the acts of Congress a broker is defined by 
the Supreme Court of the United States as “ one whose 
business it is to negotiate purchases or sales of stock, ex- 
change, bullion, coined money, bank notes, promissory notes, 
or other securities, for himself or others.” There is an im- 
plied warranty that what a broker sells is what he represents 
it to be, and should this stock here have turned out to be a 
forgery, Sanderson could have been held responsible ; while 
L’Engle, we think, could not, because it was an act outside 
of and beyond Sanderson’s business as an attorney at law. 
This concludes the items of account objected to as allowed 
or disallowed upon the appeal and cross-appeal, so far as the 
accounting arises out of the partnership accounts of Sander- 
son & L’Engle. The items of $35,000 and of $1,200 being, 
as we think, under the evidence not proper charges against 
Sanderson in the partnership accounts, it is unnecessary to 
say more of them. As to the other items of $14,600 
charged to Sanderson in the firm accounts as moneys re- 
ceived in his relation as a partner in the firm of Sanderson 
& L’Engle, it is contended : 

First. That it is barred by the statute of non-claim and 
the statute of limitation. 

Second. That it is a stale claim which a court of equity 
ought not to enforce. 

If we understand the proposition of the respondent as to 
the statute of non-claim, it is to the effect that an adminis- 
trator, with the estate in his hands for the purpose of ad- 
ministration, must present to himself or to the Probate 
Court, his claim against the estate within the time limited, 
or it will be barred like the claim of any other creditor. 
The proposition, that an administrator must prove his debt 
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when he claims to retain out of the assets is correct, but 
the proposition that he must necessarily present and prove 
his claim within two years, if the exigencies of the estate 
require his possession of the assets beyond that time, we 
cannot sanction. Under our statutes, except in insolvent es- 
tates, there is a right to retain. If a debt exists, we think 
his right to payment at least co-extensive with his right to 
retain, and this exists as a general rule so long as he has as- 
sets in his hands. It isa right incident to the possession of 
assets, as we understand it. This is the distinction between 
himself and other creditors, and his right to retain results 
from the fact that “it were absurd and incongruous that 
he should sue himself, or that the same hand should at once 
pay and receive the same debt.” 6 Fla., 29; Williams on 
Ex., 6 Am. ed., 1040, 1050, and cases cited ; 53 N. H., 531; 
8 Bush, 564; 24 Vt., 402. 

As to the operation of the statute of limitations. The 
right of action to recover any of this money did not 
accrue until Sanderson received it and held it under the 
agreement to expend it for professional services. We do not 
propose to decide when it did accrue, but it certainly did not 
exist before that time. This agreement was made in the 
spring of 1871, and Sanderson died in June, 1871, and L’En- 
gle was appointed administrator in November, 1871. The 
claim, therefore, was not barred at Sanderson’s death, or 
when the administrator was appointed. Not being barred 
at that time, the administrator had a right to retain its 
amount from the assets in his hands, as neither the statute 
of non-claim nor the statute of limitations contemplate 
that he could sue himself, or require a presentation of a de- 
mand due himself to himself, or a filing of the account in 
the Probate Court. This case does not involve the question 
whether an administrator can retain for a debt barred by 
the operation of the statute during the lifetime of the intes- 
tate, or at the time he was appointed. The extent to which 
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we go is to say that if not so barred at either of these dates, 
the statute of limitations will not operate to bar it by add- 
ing to the time which elapsed before his appointment the 
time which expired before a final settlement of the estate 
is had. 

It is held by the Supreme Court of Alabama in the case 
of the Distributees of Knight vs. Godbolt, Administrator, 
7 Ala., 304, that “an administrator, when cited to a final 
settlement by a distributee, is entitled to show a retainer of 
assets for any just debt due to himself, although within the 
bar of the statute of limitations, so that it is without the 
period of time when the presumption of payment would 
arise.” The Supreme Court of Maryland says: ‘So long 
as the creditor is administrator, the statute of limitations 
can have no effect upon the demand ; such cases are excep- 
tions to the rule that when the act begins to run against 
a claim, nothing arrests its operation.” 10 Maryland, 243. 
The statute of limitatiéns does not run in some cases when 
the right of action is suspended. 11 8S. and M., 10; 12 
Wheat., 134; 4 Har. and John., 393 ; 1 Har. and John., 337; 
5 Bar. and Ald., 204. Here the executor could not sue him- 
self. His right was other than that of an ordinary creditor 
to sue the legal representative of the intestate, or to exhibit 
his claim to him. His right was to retain without suit or 
presentation, and, upon final settlement, to have his claim 
satisfied, if a presumption of payment does not operate 
against him. 

It is held that the statute stops running in his favor if he 
owes the estate, (3 Cranch, C. C., 371,) and it should stop 
running in favor of the estate if it owes him. It is insisted 
further that a court of equity should not allow this claim 
on account of laches and the doctrine of stale claim arising 
from unexplained acquiescence. 

The fair conclusion from the proof here is that L’Engle 
did not know of the existence of this sum as an asset of 
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the partnership until after the commencement of this suit. 
His failure to demand it before is fully explained. This 
disposes of all matters of account arising in this case out 
of the partnership of Sanderson & L’Engle, and the rights 
of L’Engle, the administrator, arising out of his relation 
as a creditor of the intestate. 

We proceed next to examine the objections to other 
‘items of the account of the administrator allowed by the 
court, and which are before us on the cross appeal of the 
complainant. The plaintiff objects in her cross appeal to 
the allowance by the court of five items of the administra- 
tion account. 

The two grounds upon which this objection is based in 
the petition of appeal are that “it is not shown that they 
were presented within two years from the publication of 
notice to debtors and creditors, and that at the time they 
were paid they were barred by the statute of limitations.” 
To these grounds the complainants fstricted themselves in 
their original briefs in the cause filed on the 14th of Jan- 
uary, A. D. 1880. 

An additional ground is urged against the action of the 
court by complainants in an additional brief filed on the 
27th January, A. D. 1880. This ground is that the debts 
were not proved. No application to amend the petition of 
appeal in the cross appeal was made. These grounds are 
suggested in an additional brief and no where else. There 
is nothing in the record of the action of the Circuit Court 
which discloses such an objection. On the contrary, this 
objection might have been urged against a majority, if not 
all of the claims embraced in “the accounts of the adminis- 
trator filed in this cause. 

The appellant in the cross appeal, plaintiff in the Circuit 
Court, not only did not make any objection to these items, 
(excepting the Baxter debt,) upon the grounds urged in the 
supplemental brief, but in the Circuit Court treated all 














850 SUPREME COURT. 


Sanderson’s Adm’rs v. Sanderson—Opinion of Court. 








claims embraced in these accounts as being admitted, so far 
as this objection is concerned. Had this objection been 
made there the administrator might have obviated it. 

The rule of this court in such cases is to restrict the 
party to his petition of appeal. While it is within the 
power of this court “to consider points made here for the 
first time, if raised by the pleadings and proofs, yet care 
must be taken that neither party be permitted to surprise 
or mislead his adversary, or to make objections which, if 
made in the court below, might have been obviated.” 4 
Fia.. 359; 18 John., 558. 

This objection made here, so far as we can see, for the 
first time, is of that character. It is not urged in the pe- 
tition of appeal and we will not under these circumstances 
consider it. 

As to these accounts, (with the exception of the Baxter 
claim) we deem it unnecessary to enter into any discussion of 
the items in detail. @ 

As the case must be remanded with directions to state an 
account, it is only necessary to announce the principles of 
law which we think control the subject. It is settled in 
this State that an administrator has no authority to bind 
the estate of the intestate by a promise to pay a debt barred 
by the statute of limitations before the death of the intes- 
tate. 4 Fla., 488. 

All such charges, if any such there be in these accounts, will 
therefore be rejected. When the statute has not run in the 
life time of the intestate, and the cause of action survives, 
then it ceases to run after his death until an administrator is 
appointed ; and, upon his appointment, the action under 
the statute must be brought “within one year after the 
issuing of letters of administration.” Sec. 15, Chap. 1869, 
Laws. 

The terms “after the expiration of that time” in this 
section are limited by the terms “within one year after 
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issuing letters of administration.” The terms “after the 
expiration of that time ” in this section are there to make 
it clear that even if a greater length of time than the gen- 
eral limitation has expired after the death of the intestate, 
and before letters of administration are issued, yet, in cases 
where the limitation has not operated in the life time of 
the intestate, the time between his death and the issuing of 
letters shall not be estimated. The letters in this case were 
issued November 7,1871. The time limited for an action 
under the 15th section of the act against this administrator, 
therefore, was the 7th November, 1872. An action brought 
against this administrator is not an action “ heretofore 
barred by statute, or that will be barred within sixty days 
from February 27th, 1872,” within the meaning of the 19th 
section of this act, and hence this action is at once affected 
by the limitations of the act of February 27th, 1872, as all 
actions not excepted by the 19th section are under its terms, 
affected by its limitations. If, however, during this period 
of twelve months there has been a presentation of the claim 
to the administrator, we think it takes it out of the statute. 
Upon the qualification of the administrator he is, with 
reference to causes of action of this character, controlled 
by two statutes—the statute of non-claim and this statute 
of February 27th, 1872. It has been the practice in this 
State since its organization to require of a creditor nothing 
more than a presentation or exhibition of his claim to the 
administrator. This stopped the operation of the statute 
of limitation and of non-claim. It has never been held in 
this State that the creditor after presentation must reduce 
hisdebt to judgment. As remarked by the Supreme Court 
of Mississippi, “the accumulation of unnecessary costs 
and the sacrifice of the interests of heirs would be the 
natural result of such a policy.” (40 Miss., 716.) Such is 
the doctrine of the Supreme Court of Wisconsin. 29 
Wis., 64. 
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It is true the opposite rule prevails in some of the States, 
but this view is in conformity with our practice, and we 
think, looking to all the interests involved, that it is the 
correct rule. By “exhibition” or presentation is meant 
“such notice to the executor or administrator of the exist- 
ence of the debt or demand, its character and amount, as 
would enable him, with reasonable certainty, to provide for 
its payment.” 3 Fla., 106. 

In speaking of a like clause in a statute in New York, 
Mr. Justice Bronson, for the Supreme Court of that State, 
says: “There is nothing in the statute which necessarily 
requires a personal interview between the claimant and the 
executor, nor that the evidences of the debt should be laid 
before the executor unless he requires it. Where the execu- 
tor already understands the whole matter, and does not 
desire that the evidence should be submitted to his exami- 
nation, it cannot be necessary for the creditor to do more 
than to present his claim; and that may be done through 
an agent, by a written communication, or in any other way 
which deals fairly with the executor and the interests 
which he represents. If the presentation is made by letter, 
the executor*as bound to deal ingenuously with the creditor. 
If he wishes to see the evidences of the debt, or to have 
the oath of the creditor to the justice of the claim, he 
should say so, and not leave the claimant to suppose he has 
done everything that is wished and afterwards object that 
there has not been a formal presentation of the demand.” 
In addition to this it may be remarked that the adminis- 
trator does not represent the heir as against the creditor. 
He is under no obligation to the heir to resort to any artifice 
to benefit the heir at the expense of the creditor. Indeed, 
if there is any difference it is in the creditor’s favor, as his 
claim must be satisfied first. 

In addition to what I have already said as to the statute 
of limitations, I will remark that the general rule seems to 
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be that an administrator is not bound to plead the gen- 
eral statute of limitations in bar of an action to recover a 
debt otherwise justly due. 13 Mass., 164; 40 Miss., 711; 
13 Mass., 162; 23 Pen. State, 95; 9 Maryland, 317; 2 
Kent’s Com., 416, note c; 3 Met., 369; 8 Bush, 564; 4 
Har., 368; 10 Maryland, 262; 5 Jones’. Kq., 168 ; 3 Ird. 
Kq., 442; 10 Humph., 801; 11 Leigh, 1; 28 Ala., 484; 
49 Miss., 48; 8 How., (U. S.) 402, 411. 

The dictum in 9 Darling & Ryland, alluded to by the 
Supreme Court of the United States in the case in 8 
Howard, was disapproved in 4 Kay & J., 166. As a mat- 
ter of course, this rule of law cannot gperate in this State 
to revive a debt barred in the lifetime of the intestate, be- 
cause this court as we have stated has decided otherwise, 
nor do I think that this rule can operate as to the limita- 
tion fixed in the 15th section of the act of 1872, (chapter 
1869, laws,) because while the section is embraced in the 
general statute of limitations, it is still a statute which 
limits the time when an action can be brought against an 
administrator in his representative capacity and as adminis- 
trator. 

I can find no exception to the rule that in @ach case the 
administrator must plead the statute, (13 Mass., 162% 11 
N. H., 208; 39 N. H., 428; 4 Allen, 359; 5 Pick., 140; 
16 Ill., 318; 48 N. H., 25; 9 Mo., 262,) and hence in my 
opinion he must be charged with all such claims as he has 
paid, and which were not presented within twelve months 
after his letters issued. 

The majority of the court think the limitation of a year 
does not operate in cases where, anterior to the passage of 
the act of 1872, the administrator has given notice requir- 
ing the exhibition of claims. I cannot see how the notice 
given by the administrator deprives the "legislative depart- 
ment of the government of the power to fix a shorter and 
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reasonable time, (in this case from two years to eight 
months,) for the presentation of the claim. 

I cannot see that the notice is in any sense a contract, or 
that any obligation of a contract arises from it. I think it 
a mere statutory provision, based upon no consideration 
between the creditor and the administrator, and like any 
other statute giving directions in the matter of the wind- 
ing up of the estate, is subject to modification by the leg- 
islature. I have not given to this question that thought 
and examination which its importance demands, as the 
view of the majority of the court is to be the law of the 
case, whatever may, be my conclusion. I will, however, 
say that the 15th section of this act, considered with refer- 
ence to estates upon which letters of administration had 
been granted before its passage, as well as the provisions of 
the 19th section, any sensible construction of which makes 
the act have a retreactive operation, are eminently illibe- 
ral and unjust to creditors. 

In addition to the objections arising under the statute of 
limitations mentioned in the petition of appeal, as applica- 
ble to the other claims to the allowance of which objection 
is made, the@item of $453.55, paid William A. McLean, 
attorney for the Baxter estate, is objected to on ihe ground 
that there is no evidence that it was a just demand against 
the estate. There appears in the testimony a receipt of 
William A. McLean, as attorney at law ot the Baxter es- 
tate. The circumstances surrounding the claim and its 
payment, as appears from the testimony, are substantially 
as follows : 

Judge McLean testifies: “ My connection with this mat- 
ter as attorney, commenced during the lifetime of Sanderson, 
with E. M. L’Engle the law partner of Sanderson, and by 
direction of Sanderson. There were some items that we 
could not settle at that time, and as I did not have the data 
and the Baxter heirs were absent, some in New York, and 
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some in New Jersey, I corresponded with them but failed 
to complete the settlement before Sanderson’s death ; after 
his death Thomas’ W. Bell, husband of one of the Baxter 
heirs, came to Jacksonville with powers of attorney from 
all the heirs giving him full power to represent them. The 
settlement with L’Engle, administrator, was made by Bell, 
Fleming and Daniel, I think, representing L’Engle. I hav- 
ing been counsel in the case before the death of Sanderson, 
and at that time still representing the Baxter heirs in other 
matters, L’Engle preferred that I sign the receipt which I 
did in order that the settlement might be made. Not one 
dollar of the money represented by this receipt did I re- 
ceive for services, my fee having been pai@to me before 
Sanderson’s death.” This testimony was called out upon 
the cross-examination of this witness by complainant. 
L’Engle testifies that the testimony of Judge McLean, as 
to this claim, is substantially correct. In the transactions 
between Judge McLean and himself betore the death of 
Sanderson, he represented Sanderson simply as a friend. 
The settlement at that time was incomplete. 8. D. McCon- 
nell, then a clerk in the office of Sanderson & L’Engle, did 
the principal part of the work in the settlement. The money 
had been collected by Sanderson in his professional capac- 
ity out of business placed in his hands before our partner- 
ship. Sanderson had never accounted to his clients, and 
was deficient in memoranda by which to make an account. 
Sanderson was very ill and could not give it personal atten- 
tion. After his death, when called upon by Mr. Bell, I 
(L’Engle) requested Fleming & Daniel to examine into the 
matter and advise me what todo. I told them that it be- 
ing a demand against Sanderson, as an attorney, for trust 
funds, that it was desirable a settlement should be made, if 
possible, without suit, for the protection of Sanderson’s 
memory and character. Fleming & Daniel, in writing, ad- 
vised me (L’Engle) to pay what I did. This written advice 
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is filed. That Sanderson admitted the indebtedness to the 
Baxters. It was his credits that he could not recollect. He 
admitted a large indebtedness. Sanderson had received for 
Martha B. Baxter as her attorney at law money from Hoeg, 
from Charles Wiley, John 8. Samis and A. M. Reed, the: 
whole amounting to more than $4,000. This was the money 
about which the partial settlement above stated was made be- 
tween McLean, representing the Baxter interest, and myself 
as Sanderson’s friend, before the latter’s death, concerning 
which I took the advice of Fleming & Daniel. Sanderson’s 
business with Mrs. Baxter was very much confused and in- 
volved. He could not state the account, and the amount of 
the indebtedwess was unascertained when he died. This 
witness, being asked to state at what time and in what 
amounts the money was received by Sanderson, answers 
that money was paid by Sanderson at the time of the par- 
tial settlement between McLean and himself. He says I do 
not recollect the time at which it was paid, but probably 
through himself, stating that he might probably ascertain 
by reference to the checks drawn and the memoranda upon 
them. Upon subsequent cross-examination, the witness hav- 
ing at a former date been asked to produce any check or 
order or other evidence of the payment of money on ac- 
count of the Baxter claim received by him from Sanderson, 
said I have not ascertained what payments were made by 
John P. Sanderson in his lifetime on account of the Baxter 
claim. I have no means of getting that information. I have 
ascertained the amount I received from him to be applied 
to that claim. I received $802.64, which was paid as an ap- 
proximation from the data then at hand of the amount due 
by Sanderson. Of this amount $454.12 was in accounting 
with Baxter’s attorney, McLean, applied to an indebtedness 
ot Martha B. Baxter, held by Sanderson and L’Engle, and 
$348.52 were paid to McLean as such attorney. The funds 
were received by me from Sanderson May 25th, 1871, and 
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the application was made May 31st, 1871. I received the 

funds by check of Sanderson on D. G. Ambler. The check 

was drawn payable to me or bearer and contained in paren- 
thesis the words, “ Baxter accounts,” in my handwriting. 

The entire check was filled up by me. Samuel D. McCon- 
nell, for defendant, swears that Sanderson kept his ac- 
counts in a very loose manner; that he, McConnell, was 
temporarily engaged in the office of Sanderson & L’Engle 
in 1871; that a short time before Sanderson was disabled 

trom attending to business, he asked me to assist him in 
making out a statement for a settlement between himself 
and the representatives of the estate of Baxter, which in- 
volved a considerable amount of money. Hé and I worked 
at it altogether for several hours, he relying upon his mem- 
ory as to the various transactions connected with it. We 
had a great deal of difficulty in adjusting the account, and 
finally did so by approximation. That was a professsional 
matter of his own, and not of the firm of Sanderson & 
L’Engle. I mean by the approximate statement of the Bax- 
ter account that it was impossible to make up an accurate 
statement, such as could have been made from books prop- 
erly kept, but that the balance was arrived at approxi- 
mately from his recollection. The representatives of the 
Baxter estate were not present. I only assisted Sanderson 
in making up a statement in order that he might be pre- 
pared for a settlement. The statement of the account was 
made in writing. It was made in the office, and I had noth- 
ing more to do with it after I made it. I do not know 
where it is. My recollection is that the difficulty was in 
fixing dates and exact amounts of money paid to Sanderson 
so as to fix the commission and interest account. I only re- 
member that the moneys came into Sanderson’s hands 
through professional transactions between him and the 

estate. This witness says that during the latter part 
of Sanderson’s life his memory failed him. The receipt 
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for the amount of this claim signed “ W. A. McLean, 
attorney for Baxter estate,” recites that it is upon a “ full 
settlement of the indebtedness of the estate of Sanderson 
to the estate of Martha B. Baxter, after rectifying errors in 
account heretofore stated,” is dated December 28, 1872, and 
appears in the record. There is also in the record a paper 
signed Thomas W. Bell, attorney in fact, purporting to be exe- 
cuted by virtue of a power of attorney from “the executors of 
the estate of M. B. Baxter,” which ratifies and confirms the 
receipt of McLean as a “full settlement of all claims of 
M. B. Baxter against the estate of John P. Sanderson.” 
There is also in the record a paper signed by Fleming & 
Daniel stating that they “ have examined the accounts and 
vouchers in the matter of a contradicted balance between 
the estate of John P. Sanderson and the estate of M. B. 
Baxter, and, after satisfying ourselves in regard to the 
facts, are of the opinion that the sum of four hundred and 
fifty-three and fifty-five one hundred dollars is due by the 
estate of Sanderson to the estate of Baxter. This amount 
we advise to be paid to William A. McLean, Judge of the 
County Court for Duval county, on his receipt ratified and 
endorsed by Thomas W. Bell, as attorney in fact, for the 
executors of the estate of M. B. Baxter.” It appears from 
this testimony that the claim of the heirs of M. B. Baxter 
against the estate of Sanderson was for moneys which San- 
derson, as attorney at law, had collected during his life 
time, and for which there was a partial settlement made 
before his death. Sanderson did not keep books in which 
he made accurate, cotemporaneous entries of his business. 
During the latter part of his life, and when his memory 
was impaired by sickness, he, with the assistance of a book- 
keeper (Mr. Connell), made a statement of the account from 
memory and some memoranda in the absence of any repre- 
sentative of the estate. A partial settlement was had and 
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a payment through L’Engle of the sum of $802.64 was 
made on the 25th May, A. D. 1871. 

The statement of account made by Sanderson and Mc- 
Connell was in writing, but is not evidence. McConnell 
says he does not know where it is. Sanderson at the time 
was unwell and unable to attend to general business. After 
Sanderson’s death a settlement was made by L’Engle with 
the parties interested in the Baxter estate through their 
attorney in fact, Thomas W. Bell, Fleming & Daniel rep- 
resenting L’Engle. Fleming & Daniel, after examining the 
accounts and vouchers in the matter, advised the payment 
of $453.55 in settlement of the account, and the payment 
was made. L’Engle testifies that Sanderson had received 
as attorney at law of M. B. Baxter over $4,000. 

This testimony establises that something was due in ad- 
dition to the payment of $862.64, but it does not establish 
that the amount paid was due. The only testimony that 
proposes to show the amount that was at any time due the 
estate by Sanderson, is that of L’Engle, and the payment 
stated upon Sanderson’s approximate statement. 

It certainly cannot be a fair conclusion from this testi- 
mony; that any such sum as $4,000 was due at the date of 
the partial and approximate settlement in view of the fact 
that only $862.64 was paid then, and in view of the fur- 
ther fact that the amount paid in full settlement therafter 
was the sum of $453.55, making a total of only $1,256.19. 
L’Engle’s testimony is too indefinite as to the date when 
the $4,000 was due for us to base any conclusion upon it. 
It is not consistent with the balance of this testimony, un- 
less, which we think was the case, L’Engle alluded to all 
of the sums collected by Sanderson as attorney for this par- 
ty during this employment. His testimony amounts to 
nothing more than that Sanderson received $4,000 as at- 
torney at law, but what part of it was due at Sanderson’s 
death, the subject of enquiry here, is not shown. The only 
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evidence here that the sum of $453.55 was due is its pay- 
ment. The letter of Fleming & Daniel, stating that they 
find such a sum to be due, is hearsay. It is the indebted- 
ness to he established, and this does not do it. The letter 
is no more than the statement of an individual. The set- 
tlement of this claim as shown by exhibit Y, was not ap- 
proved by the Probate Court until the order of June 1, 
1876. This suit was pending before that time, and inde- 
pendent of any question as to the disqualification of the 
Probate Judge in the matter of passing this order, we are 
satisfied that the rule of law is that an order of this char- 
acter, made by the Probate Court while this suit was pend- 
ing in a court of chancery, does not give to the accounts ap- 
proved any additional force or validity. The master in 
chancery in such an event should reject all items not estab- 
lished by competent testimony. 1 Brock., 500; 5 Mon., 
577; 2 Phillips on Ev., 4 Am. ed., C. & H. notes, page 81, 
note 289. 

Thus disposing of these parti¢ular items of account and 
the question of statute of limitations, we reach the general 
question of accounting. An accurate examination of the 
cases in this State up to 1857, (5 Fla., 564; 4 Fla.,-112,) 
and of the statute, (Thomp. Dig., 207, sec. 9, No. 2,) regu- 
lating the investment of moneys in the hands of an admin- 
istrator will show, that both the decisions and the statute 
regulating the nature of securities for moneys loaned by 
them, relate to the money of minors in the hands of admin- 
istrators. So far as adult heirs are concerned, the statute I 
think makes no provision and prescribes no restriction as 
to the nature of the securities upon which administrators 
may loan money of the estate in their hands, in which such 
adult heirs have an interest. As to their general duty in 
this respect the statutes (Thoimp. Dig., page 207, sec. 9, and 
chap. 1013, laws,) require that they shall make their annual 
returns at any time before the first day of June, in each 
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year, and their liability is the general liability of an ad- 
ministrator in a court of equity in reference to funds in his 
hands. This is my view; but this court in Moore & Mon- 
ford vs. Felkel, et ux. 7 Fla., 44, held that the statute was 
applicable to adult heirs or distributees, and after the lapse 
of twenty-three years with no legislation upon the subject, 
we should follow that decision. That case involved this 
point and this precise question was there raised and de- 
cided. 7 Term Rep., 242; Show. Par. cases, 154; 1 Kent 
Com., 476; 16 John., 402; 1 Yerg., 376; 5 New York, 
389; Cool. Con. Lim., 52. 

In the case of Moore & Montford vs. Hamilton, 4 Fla., 
119, this court remarked that the statute not only restricted 
“the power of executors to mortgage security, but asa 
further protection of the interests of minors, very properly 
annexes to the exercise of that power the sanction and ap- 
proval of the Court of Probate.” The investments made by 
L’Engle without the approval of the Judge of the Probate 
Court are such as the coMplainants here may accept or re- 
ject. A court of equity will not compel them to take any 
security but that which the law required the administrator 
to take; and, in the case of unauthorized investments, the 
heirs are not limited to the rejection of a// or none of them, 
but may accept such as they choose and reject the others. 
40 N. Y., 91. 

As to the unauthorized: securities accepted or to be ac- 
cepted, the acceptance, as a matter of course, ends the ques- 
tion as to them. As to the securities rejected, there are 
two remedies which the distributees. may have: First. 
Under the general principles of equity they are entitled to 
receive all such sums of principal and interest as were at 
any time actually paid to the administrator upon such re- 
jected securities. This is true because such principal is the 
money of the estate, and such interest is the resuit of the 
use of the money of the estate in which the distributees 
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havesuch right. Such sums received, the administrator wil] 
be charged with in his general yearly account, and they 
will enter into his yearly balances. From the time, how- 
ever, that such interest ceases to be paid upon the security, 
in the event the distributee, at her option, chooses to take 
actual principal and interest paid, the administrator will be 
charged nothing more than simple interest. In other words, 
the administrator will not be charged with compound in- 
terest upon sums not received by him. As I understand the 
decisions of this court in the case of Moore and Montford 
vs. Felkel and wife, 7 Fla., 68, compound interest was not 
there charged upon the uncollected note of Craig & Lock- 
erman. 

Without entering into discussion of the subject, we will 
say that there is nothing in this case which should induce 
a court of equity to direct such charge by way of penalty, 
and I know of no rule of law to otherwise authorize it. 

The other remedy or right of ,the distributees is such as 
the statute, under the decision in the case of Moore and 
Muntford, executors, vs. Felkeland wife, givesthem. Under 
that rule the distributees may reject the unauthorized in- 
vestment, and the administrator may be charged with the 
amount invested in the security in his accounts, with annual 
rests and interest thereon to be calculated as authorized by 
that decision. 

As to the general accounting. Interest at the rate of 8 
per cent. will be charged, the interest upon the balance 
found at the beginning of a year to be carried into the 
balance struck at its close, computing interest for the next 
year upon the whole ; no interest being computed upon the 
sums when received. Young’s Admr. vs. McKinnie’s Admr., 
3 Fla., 557. 

If any sum is found due by L’Engle to the estate oh ac- 
count of his relation as partner in the firm of Sanderson & 
L’Engle, it will bear simple interest at the rate of 8 per 
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cent. This is not the case of an ascertained debt due by 
the administrator. The debt here, if any exists, involves 
an accounting to ascertain it, and arises from a partnership 
relation. L’Engle cannot compound interest on his claim 
against the estate, and the estate certainly should not com- 
pound interest on L’Engle’s debt to it. 

Wherever either heir or distributee puts the administra- 
tor to proof of a voucher, regular and proper on its face, 
the payment of which is sworn to by the administrator, 
such heir or distributee, in the event the claim is established, 
should be charged with all costs attending such proof. 

One other question remains and that is, whether the ad- 
ministrator, E. M. L’Engle, is a competent witness ; and, 
if so, to what extent? 

The testimony of L’Engle, so far as it recites any trans- 
action or communication between himself and the intestate, 
is objected to upon the ground that it is not admissible 
under the provisions of section 1, chapter 1983, laws. 
Under the act in force (chapter 1816) anterior to this statute, 
it was provided that there should be no exclusion of any 
witness in a civil action because he was a party or inter- 
ested in the issue to be tried. 

Chapter 1983 does not in terms repeal this act. Chap- 
ter 1983 provides that no person offered as a witness in any 
court, or before any officer acting judicially, shall be ex- 
cluded by reason of his interest in the event of the action 
or proceeding, or because he is a party thereto. It is thus 
apparent that this portion of the section did not change es- 
sentially the existing law. Following this general clause 
is a proviso: “ That no party to such action or proceeding, 
nor any person interested in the event thereof, nor any per- 
son from, through or under whom any such party or inter- 
ested person derives any interest or title by assignment or 
otherwise, shall be examined as a witness in regard to any 
transaction or communication between such witness and 
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the person at the time of such examination, deceased, in- 
_ sane or lunatic, against the executor, administrator, heir at 
law, next of kin, assignee, legatee, devisee, or survivor of 
such deceased person, or the assignee or committee of such 
insane person or lunatic.” 
The effect of this proviso, or as it is called in the act 
“ prohibition,” was to restrict the general competency as 
witnesses of parties and interested persons, or persons 
through whom parties and interested persons claimed, to 
transactions or communications other than those with a 
person deceased, insane or lunatic, when the action was 
against the executor, adminisrator, heir at law of such de- 
ceased person, or the other parties named. The act, how- 
ever, further provides “that this prohibition ” (meaning 
the proviso just stated) “shall not extend to any transac- 
tion or communication as to which any such executor, ad- 
ministrator, heir at law, next of kin” and other parties 
above named, “shall be examined on his own behalf, or as 
to which the testimony of such deceased person or lunatic, 
shall be given in evidence.” Under the provisions of this 
last clause the prohibition is restricted in its operation, and 
is made inapplicable to cases where the administrator shall 
be examined in his own behalf as to any transaction of the 
deceased.. In other words, the statute contemplates that 
the administrator may voluntarily become a witness as toa 
transaction of the deceased in a suit against him the ad- 
ministrator as the representative of the deceased, and when 
he makes himself such witness, the adverse party or any 
person interested, or any person through whom the adverse 
party or interested person claims, may be examined as to 
such transaction or communication. If this power of the 
administrator to become a voluntary witness exists in all 
cases, and as to all transactions, then all of the testimony 
of L’Engle in this case is admissible. We do not think, 
however, that an administrator is a competent witness un- 
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der this statute to establish his own individual debt against 
the estate. While technically and as a matter of form he 
is the representative of the estate in this suit, still when he 

oes into the master’s office to establish his debt against the 
estate he becomes an actor against the heirs and distributees 
in his personal capacity as distinct from his representative ca- 
pacity. He occupies there strictly the relation of a creditor, 
seeking to establish. his personal debt against the estate, 
and like any other creditor, he is not competent to speak to 
any transaction or communication of the deceased as to his 
own claim unless the heirs or distributees seek voluntarily 
an examination on their own behalf as to such transaction, 
in which event, like any other creditor of the estate when 
sued by the heir, he becomes a competent witness to such 
transaction or communication. 

When, however, the justness of a claim of a creditor, 
other than himself, which he has paid, is denied by the 
heir or distributee, then the administrator may testify as 
to transactions and communications with the deceased in 
reference to this claim of the creditor which: he has paid. 
. This last case is, we think, within the letter, as well as 
within the spirit of the statute, when it allows the admin- 
istrator to testify. When, therefore, in this case L’Engle 
testifies as to transactions and communications with the de- 
ceased as to his own claim against the intestate, his testimony 
is, we think, inadmissible, except as to matters to which 
the plaintiff, the heirs, are examined on their own behalf. 
As to these he is competent. He is a competent witness 
as against the heir, when he testifies as to transactions or 
communications of the deceased in reference to the claim 
of a third party, a creditor, other than himself, which he 
has paid. If the creditor had sued him directly he would 
have been a competent witness. The letter of the statute 
permits him so to be, and we see nothing to justify us in 
holding that this case, like that of his own claim, is in- 
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tended to be embraced in the prohibition. As to his own 
claim, he stands as an individual seeking payment at the 
hands of the estate. As to the claim of the other creditor, 
he neither had nor has any other relation to it but that of 
administrator, and the statute, in express words, permits 
an examination on his own behalf in such case. 

This statute is taken from the New York Code (sec. 399.) 
We have examined all the decisions of the courts of New 
York which we have, and find nothing against this con- 
clusion. 

The decree is reversed, and the case will be remanded, 
with directions to the Circuit Court to permit the minor 
to be made a party, to permit the widow to amend the 
bill by making such allegations as will show that she has 
elected a child’s part, and for further proceedings consistent 
with this opinion and conformable to law. 


Tue Cuier Justice delivered the following supplemental 
opinion : 


I agree with the conclusion deduced from the opinion 
prepared by Mr. Justice Westcott, that it is clearly within 
the province of the Legislature to abridge the statutory 
period of limitation as to causes of action already accrued 
at the time of the passage of the act so affecting the limi- 
tation ; provided, the act gives a reasonable time after its 
passage within which actions may be commenced. The 
statute of non-claim gave creditors two years from the 
issuing of letters testamentary or of administration in which 
to present their claims. The 15th section of the act of 
limitations of 1872 requires actions to be commenced against 
executors and administrators within one year from the 
issuing of letters. While this is regarded asa valid statute, 
in so faras it may abridge the period of the statute of non- 
claim to one year, yet, in cases where letters had been issued 
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and notice to creditors that claims must be presented within 
two years had been duly given, as required by the statute 
of non-claim, before the taking effect of the act of 1872, ° 
the latter act (section 15) does not apply so as to cut off the 
right of creditors to present their claims within the two 
years allowed by such notice. — 

While the statute of limitations is not a contract, and 
does not control its terms so as to prevent a reasonable 
change of the time for presenting claims or commencing 
suits, the notice to creditors by the adminisirator or execu- 
tor under the statute in existence at the time notice is given 
may be considered as in the nature of an agreement be- 
tween the estate and the creditors as to time for presenting 
claims, which cannot be changed by a legislative act to the 
disadvantage of creditors. 


VanV ALKENBURGH, J., concurs in this conclusion. 











SamMvEL B. ReppisH, APPELLANT, vs. JAMES H. RITCHIE, 
APPELLEE. 


A non-negotiable note, secured by mortgage, in the hands of an as- 
signee for value before it is due, is subject to the equities existing 
between maker and payee. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


The appellant brought his bill in the Circuit Court of 
the State of Florida, for the Fifth Judicial Circuit, against 
James H. Ritchie, the respondent, alleging that in January, 
A. D. 1878, Ritchie was indebted to Reddish in the sum of 
twelve hundred and fifty dollars, as shown by a promissory 
note for that sum payable on November Ist, 1879. A copy 
of the note is appended to the bill, and it is not payable to 
bearer, or the order of the payee, but is payable to him 
alone. In other words, it is a non-negotiable note. Plain- 
tiff alleges further, that to secure the payment of this note 
Ritchie executed to Reddish a mortgage upon about 280 
acres of land in Alachua county ; that on the first of Jan- 
uary, A. D. 1879, the note with the mortgage was trans- 
ferred for a valuable consideration in due course of trade by 
Reddish to T. B. Tillis ; that after said transfer Ritchie re- 
cognized and acknowledged Tillis as the true owner and 
holder of the note and mortgage and paid him, (Tillis,) the 
sum of $261.06, claiming the balance of the note as a debt 
justly due, and secured by the mortgage. Plaintiff prays 
a foreclosure and sale, and application of proceeds to his 
debt. 

The defendant answering, admits the execution of: the 
note and mortgage, but denies that Tillis is a bona fide as- 
singee of the mortgage as alleged, affirming that it was ob- 
tained by him of Reddish, by means of fraud, force and 
threats. Defendant admits the payment of $261.06, but 
denies that he at any time admitted Tillis to have been the 
true owner. He alleges that he has paid all that was ever 
due on the note, and that the consideration of the note be- 
yond the $261.06 has entirely failed, and that of this Til- 
lis had notice, when he received the note. He alleges that 
on the 24th January, A. D. 1878, he agreed to purchase 
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from Reddish 80 acres of land in Alachua county, for $1,- 
000, the said Reddish, who was not able at that time to ; 
make a title, giving him bond for title. That defendant 
being then indebted in the sum of $250, added this sum to 
this $1,000, making the sum of $1,250, which is repre- 
sented by the note upon which suit is brought. He al- 
leges further that Reddish has utterly failed to make any 
title to the said land or to deliver possession, the title be 
ing in the United States, and that of this, Tillis, the as- 
signee, had notice; that on the 11th of November, 1879, 
Reddish executed and delivered to defendant a release from 
all liability upon the mortgage, reciting in said release a 
payment of the note. After replication, evidence, and 
hearing the bill was dismissed. Upon appeal a reversal of 
the decree is asked here upon the simple, general, allegation 
of error, without any specific statement of the specific er- 
rors deemed to exist. 

Tillis, the assignee, and Reddish, the assignor, of this 
non-negotiable note, were examined 'as witnesses for plaintiff, 
and Thomas H. Fletcher, B. J. Earle, James Ritchie, Samuel 
J. Kennard, Benjamin P. Boulevare and James H. Ritchie, 
were examined as witnesses for the defendant. The testi- 
mony comprised fifty-nine pages. This testimony we have 
examined and analyzed carefully, and without commenting 
at length upon it we will say, that the manifest and clear 
weight of the evidence shows the facts to be as follows: 

On the 24th January, A. D. 1878, James H. Ritchie, for 
the sum of $4,000, purchased three hundred and sixty acres 
of land of Samuel Reddish. Ritchie paid fifteen hundred 
dollars cash and gave his two notes for $1,250 each for the 
balance. One of these notes has been paid and the other 
Reddish transferred and assigned to T. B. Tillis, on the 3rd 
of February, A. D. 1879. The note was due on the first 
of November, A. D. 1879. To secure the payment of the 
two notes Ritchie gave the mortgage to foreclose which 
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this suit was brought. The mortgage covers two hundred 
and eighty acres of land purchased by Ritchie. The title 
to eighty acres of the land was in the United States, but it 
had been settled upon as as a homestead by the daughter, 
and son-in-law of Reddish. Reddish gave a bond to Ritchie 
in the sum of $1,000, that being the valuation placed upon 
the 80 acres by the parties, to make title to this land. 
These parties subsequently surrendered their homestead cer- 
tificates, having abandoned the homestead, and the land is 
now occupied by other parties, the homstead entries having 
been cancelled. Reddish surrendered the homestead certifi- 
cates to Ritchie, but this was no compliance with his bond, 
nor did Ritchie accept it as such. The certificates were 
subsequently cancelled by the United States. Reddish thus 
placed it beyond his power to comply with his bond. 
There is, therefore, a failure of consideration to the extent 
of one thousand dollars. The excess beyond this sum on 
the note has been paid. 

As between the maker and payee of this non-negotiable 
note, no portion of this one thousand dollars could be re- 
covered. Such is also the rule between the maker and the 
assignee of the payee. The assignee taking such a note be- 
fore it is due, takes it subject to this equity. It is the well 
established doctrine that the assignee of a non-negotiable 
note takes it subject to the equities existing between the 
maker and the payee, so far as they arise out of the trans- 
action in connection with which the note was given. A 
mortgage being given to secure the note, does not change 
the rule. 1 Parsons on Contracts, 195, 198; Edwards on 
Bills, 208, 209. 

The decree is affirmed. 
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Ricuarp L. WILsoN, ET AL., APPELLANTS, vs. GrorGE W. 
SPARKMAN, APPELLEE. 


The Constitution of 1868 gave the County Courts jurisdiction in civil 
actions where the amount in controversy did not exceed $300. 
Where a note sued on was for $300 and interest, and not reduced 
to the sum of 3300 or less’ by proper credits or payments, but the 
whole amount due was claimed, and judgment entered therefor, 
such judgment is void for want of jurisdiction, and its execution 
is properly enjoined. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


Thrasher, Davis & Hampton for Appellants. 
R. F. Taylor for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This was a bill in equity filed by appellee for the purpose 
of enjoining defendants, appellants, from executing a judg- 
ment against one Pardee, by levying upon land formerly 
owned by Pardee and now owned by appellee. 

The judgment was rendered in the County Court of 
Alachua county, while that court had jurisdiction in “ civil 
cases where the amount in controversy does not exceed 
$300.” The language quoted is from section 11, article VL., 
of the Constitution of 1868. 

The judgment was rendered by the County Court for 
$334 damages and $10.04 costs. The declaratian in the 
case was upon a note for $300, dated April 8, 1868, payable 
December 15, 1868, with interest at eight per cent., upon 
which no payments os credits were made, and the amount 
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claimed was $300 and interest. Declaration filed in July, 
1869, and judgment was entered in September. 

It was decreed by the Circuit Court that the execution 
be enjoined as against the property of the complainant upon 
the ground that the County Court had no jurisdiction of 
the cause of action, and that the judgment was null and 
void. The language of the Constitution was that “the 
County Court shall have jurisdiction of all misdemeanors 
and all civil cases where the amount in controversy does 
not exceed three hundred dollars.” 

It is claimed by appellants that because the note or con- 
tract sued on was for $300, exclusive of interest, the amount 
in controversy was only $300. The rule controlling the 
jurisdiction of the County Court was, that if by the terms 
of the contract sued on the amount actually due was in ex- 

‘cess of $300, the court had no jurisdiction of the cause of 
action. Here the sum due by the express terms of the note 
was over $300 at the time suit was commenced. The 
declaration shows this, and claims the amount due for 
principal and interest. This was alleged to be the amount 
unpaid and payable, and is, therefore, the amount involved 
in controversy. 

Appellants cite several cases as authority for the position 
that the principal of a note, exclusive of the interest, de- 
termines the “ amount in controversy,” and we examine 
them seriatim. Hedgecock vs. Davis, 64 N. C., 650, was a 
suit upon a note of $200 before a justice of the peace, 
who had jurisdiction of “ actions founded on contracts 
wherein the sum demanded shall not exceed $200,” aceord- 
ing to the State Constitution. The court held that the 
value of the note was not the criterion, but the sum men- 
tioned in the contract ; interest being a mere legal incident, 
and was no part of the note. (We conclude that the note 
did not in terms bear interest, but was only a promise to 
pay the principal.) 
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. A statute of North Carolina also expressly excluded in- 
terest upon contracts in determining the jurisdiction, and 
authorized the remission of any sum over $200 so as to 
save the jurisdiction. This legislative action is sustained 
by that court as a legislative determination of the proper 
construction of the Constitution. 

In Fisher vs. Hall, 1 Ark., 275, it was held that the 
Circuit Court had not jurisdiction of an action of covenant 
upon a bond for $100, notwithstanding interest had accrued, © 
the jurisdiction given being confined to cases in which “ the 
‘sum in controversy is over $100.” This is put upon the 
ground that “it is the amount or character of the contract, 
and not interest, that enters into the controversy.” This 
is, in our view, a more consistent theory than that adopted 
in the North Carolina case. The case does not show that 
interest was expressly contracted for by the bond in suit. 

In the Texas case, Clark vs. Brown, 48 Texas, 212, the 
question in issue here is not involved., The Constitution of 
Texas gave jurisdiction to justices of the peace where the 
“amount in controversy, exclusive of interest,” was $200 or 
less, and the only question was whether more than $200 
was due of the principal. 

In Jackson vs. Whitfield, 51 Miss., 202, it was held that 
the principal sum was the guide in determining the juris- 
diction of justices courts in a case where interest was not a 
part of the contract, and attached only as damages by 
operation of law; and the constitutional provision is cited 
that “the principal of the amount in controversy ” shall 
determine the jurisdiction, and the decision was put upon 
this ground. . 

The court in 48 Iowa, 652, held expressly that where the 
action involved an amount beyond the jnrisdiction of a 
justice of the peace, he was ousted of jurisdiction and 
could not give judgment for a sum within it. 

In Pennsylvania (Peter vs. Schlosser, 81 Pa. St., 489,) a 
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justice of the peace has jurisdiction “in cases where the 
sum demanded is not above $100.” The court holds that 
where the items of the plaintiff’s claim amounted to $137, 
and it was reduced by payments to less than $100, the jus- 
tice of the peace had jurisdiction ; but it was not obtained 
‘by giving credits for an independent account as an offset. 
The application of this case to the one at bar is not obvious. 
The foregoing are all the cases cited by appellants. None 
of the cases cited by them seem to be in point except the 
Arkansas decision ; and in that it does not appear that the 
obligation sued upon bore interest, except by operation of 
law in the nature of damages, which was not embraced in 
the terms of the bond. In a later action before a justice of 
the peace in Arkansas, upon a bond for the payment of 
ninety-five dollars and interest, and at the time suit was 
brought the amount due was over $100, it was held, under 
an act conferring jurisdiction in cases where the amount 
claimed did not exeged that sum, that the justice did not 
have jurisdiction, and a judgment in such case was void 
and furnished no protection to the party or officer executing 
it. The court says that the covenant sued on as well as 
the judgdment conclusively show that the amount claimed 
did exceed $100. (Howell vs. Milligan, 13 Ark., 40.) And 
in Hempstead vs. Collins, 6 Ark., 533, it was held that 
where the entire account of the plaintiff was $260, and 
credits were given so that the balance due was about sixty 
dollars, this balance was “ the amount in controversy,” thus 
showing that the amount actually due was deemed by the 
court the amount in controversy, instead of the amount of 
the plaintiff’s entire account. ) 

In Illinois it was held that an action might be main- 
tained before a justice of the peace upon a note for $100, if 
no interest was claimed. (2 Illinois, 594; 7 Illinois, 389.) 
In 45 Penn. St., 235, the same ruling was made, the court 
holding that the interest might be waived, where interest 
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would swell the amount to over $100. In South Carolina 
where a justice gave judgment for an amount exceeding 
$20, the excess being interest, it was set aside as unconsti- 
tutional. (2 Brev., 41; Ib., 399.) In Simpson vs. MeMil- 
lon, 1 Nott & McCord, 192, the court held that the interest 
was as much a part of the contract as the principal of a 
note, whether by express stipulation or by the effect of the 
contract, and that the demand including interest exceeding 
the limit of jurisdiction, the justice could not render judg- 
ment. The Court for the Correction of Errors in New 
York, (Fake vs. Eddy, 15 Wend.,) held that where interest 
was stipulated in a bond, it was as much a part of the ob- 
ligation and demand as the principal. 

After searching all the authorities at hand we find no 
case in which, where the jurisdiction is limited to a certain 
“ amount in controversy,” such amount is determined by 
the amount of principal of a note or bond in terms bearing 
interest, unless such determination is founded upon express 
provisions of a constitution or statute. On the contrary, 
the general rule is determined to be that the amount actu- 
ally due and for which judgment is demanded is the proper 
test in determining the limit of jurisdiction. | 

In this case the declaration, the evidence and the judg- 
ment of the County Court prove that the amount in con- 
troversy was over three hundred dollars, and the only con- 
clusion is that the court had no jurisdiction, and its judg- 
ment was void. 

The decree is affirmed. 

56R 
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Henry C. McRag, ET AL., APPELLANT, VS. ADALINE Mc- 
Minn, APPELLEE. 


1. If it is shown that an instrument of writing expresses something 
different from the real intent of the parties, equity will reform it 
so as to make it conform to such precise intent. The proof must 
be clear. 

2. An administratrix is entitled as widow, having elected a child’s part, 
to one-half of an estate. The father of her husband is entitled to 
one-half. Under such circumstances the administratrix, without 
the order of a court of competent jurisdiction, cannot distribute 
the estate. An instrument purporting to assign to each their re- 
spective interests, having no words of conveyance as between each 
other, may be effective in equity when assented to by the parties 
as a contract to convey. It does not vest the legal title in either 
party. 

3. Knowledge on the part of a vendee that another is in possession of 
land, he (the vendee) believing that she in possession is a tenant, 
coupled with notice (constructive by its record) of the contents of 
an instrument relating to the land, but not passing the legal title 
to his grantor, in which, by a description of the topography of the 
land, he would be led to inquire as to the claim and interest of the 
party in possession, is sufficient information to lead the vendee to 
a knowledge of the nature of the title and claim of the party 
in possession, and a court of equity will deem him conusant of it. 


Appeal from the Circuit Court for Alachua county. 


On the third of May, A. D. 1878, Adaline McMinn filed 
in the office of the Clerk of the Circuit Court for Alachua 
county her bill of complaint against Hatch Whitfield, 
John H. Watkins, and Henry C. McRae. She alleges sub- 
stantially that William H. Whitfield died intestate with- 
out issue, leaving her, his widow, and his father, the defen- 
dant, Hatch Whitfield, surviving; that she afterwards 
married William L. McMinn, who has since died ; that to 
the estate of her deceased husband belonged, in addition to 
other lands, certain lands which her former husband had 
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acquired by purchase from Daniel Hope and wife, all of 
said lands being in the county of Hernando and State of 
Florida; that it was agreed between herself and Hatch 
Whitfield to divide the property equally between them ; 
that she took out letters of administration upon the estate, 
fully administered thereon, and was legally discharged 
therefrom ; that Hatch Whitfield was entirely satisfied 
with her acts as administratrix, and left it to her to make 
an equal and just distribution of the real and personal 
property of the estate between her and himself; that she 
engaged an attorney at law to make out the papers and to 
see that legal titles were made to the lands, giving the “ ti- 
tle deeds ” to him for this purpose ; that no papers or deeds 
were made except the “ distribution.” The land embraced 
in the deed of Hope and wife to William H. Whitfield is 
described as the southwest quarter of the northeast quar- 
ter, and the southeast quarter of the northwest quarter, and 
the northeast quarter of the southwest quarter and 
the northwest quarter of the southeast quarter of section 
thirty-five, township twenty-three, south, range nineteen 
east, also the southeast quarter of the northeast quarter and 
the southeast quarter of the southwest quarter of section 
thirty-five, township twenty-three, south, range nineteen 
east ; and the northeast quarter of the northeast quarter of 
section thirty-five, township twenty-three, range nineteen, 
south and east, and also the southwest quarter of the south- 
west quarter of section thirty-five, township twenty-three, 
south, range nineteen east, containing three hundred and 
twenty acres more or less. Exhibit B. which is called a 
distribution, is as follows: “ A distribution of the estate of 
William H. Whitfield, late of Hernando county in the 
State of Florida, deceased, by Adaline Whitfield, adminis- 
tratrix of said estate, to Hatch Whitfield and Adaline 
Whitfield, January Ist, 1864.” Here follows a memoran- 
dum of the slaves set apart to Hatch Whitfield, which it is 
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unnecessary to state. Then follows a description of the 
lands assigned to him, thus: 

“ Lands. The following described lands of said estate 
are hereby distributed and set apart to Hatch Whitfield, 
to-wit: the northwest quarter and the west half of the 
southwest quarter of section thirty-six, the east half of the 
northeast quarter, and the east half of the southeast quar- 
ter of section thirty-five in township twenty-three, the east 
half of the northeast quarter and the southwest quarter of 
section two, the west half of the northwest quarter of sec- 
tion twelve in township twenty-four, the southwest quarter 
of section twenty-nine, and the southeast quarter of section 
thirty, in township twenty-three south of range nineteen, 
containing about forty-five acres of land that has been 
cleared, fenced and cultivated, at $3.75 per acre—$168.75, 
and about nine hundred and ninety-five acres uncleared 
land estimated at $1.75 per acre, $1,243.75, making in all 
1040 acres—$1,412.50.” What is called the distribution to 
Adaline Whitfield is as to the land as follows: 

“Lands. The following lands of said estate are hereby 
distributed and set apart to Adaline Whitfield, to-wit: the 
southwest quarter of the northeast quarter, the west half 
of the northeast quarter, the west half of the southeast 
quarter, the southeast quarter of the northwest quarter, the 
east halt of the southwest quarter and the southwest quar- 
ter of the southwest quarter of section thirty-five in town- 
ship twenty-three, the west half of the northeast quarter of 
section two, and the east half of the southwest quarter of 
section ten in township twenty-four, south of range nine- 
teen east, containing about ninety acres of land that has 
been cleared, fenced and cultivated, estimated at $3.75 per 
acre—3337.50, and the buildings thereon estimated at $500, 
and about three hundred and fifty acres of uncleared land 
estimated at $1.25 per acre—3437.50, making in all 440 
acres and the building at 31,275.09.” 
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This. instrument is signed in duplicate by ‘“ Adaline 
Whitfield, administratrix,” and is witnessed by two per- 
sons. 

This deed of distribution, as it is called, was filed in the 
office of the Judge of Probate. There is a certificate of the 
Clerk of the Circuit Court for Hernando county appended 
to the instrument to the effect that what is filed is a true 
copy of the original, but it does not appear that the origi- 
nal was at any time recorded. Plaintiff alleges that it is 
apparent from the division of land as shown by this instru. 
ment that the buildings are set apart to her, and that she 
paid five hundred dollars for them. This she alleges was 
a large price for the dwelling house in which she lived, 
and in which her husband died; that it was an old double 
pen log house with shed rooms. She alleges that there 
were no other buildings of much consequence on any of the 
lands, other than the dwelling, and that according to the 
valuation made of the estate all of them were not worth 
more than five hundred dollars, and that it was understood 
and intended that she was to have the land on which all 
the buildings were situated ; that the draftsman who drew 
the “ distribution ” did not follow the description of the 
lands in the deed from Daniel Hope and wife to William 
H. Whitfield according to what was expected, but adopted 
a description of his own; that instead of describing the 
lands set apart to Hatch Whitfield as the northeast quar- 
ter of the northeast quarter, and the northeast quarter of 
the southeast quarter of section thirty-five, township twen- 
ty-three, south, rangenineteen, east, being landsacquired from 
David Hope and wife, he described the lands as the east 
halfof the northeast quarterand theeast half of the southeast 
quarter of section thirty-five, township twenty-three, south, 
range nineteen east ; that all of this was a mistake and 
contrary to the intention of the parties, and that by this 
mistake the southeast quarter of the northeast quarter of 
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section thirty-five, township twenty-three, south, range nine- 
teen east, the forty acres of land upon which the dwelling 
house was situated, and which was intended to be set apart 
for her, and for which she paid $500, was set off to Hatch 
Whitfield. The plaintiff further alleges that she thought 
that the land assigned to her covered the land upon which 
the house was situated until ata recent date aclaim has been 
made for it by other parties; that soon after the “ distribu- 
tion ” was signed it was admitted to record in the county 
where the lands were situated before any of the lands as- 
signed to Hatch Whitfield where alienated ; that she is in- 
formed and believes that Hatch Whitfield made a gift of 
these lands to John H. Watkins, who, in collusion, &c., 
hath pretended to convey these lands to Henry C. McRae, 
for the purpose of defrauding her out of the dwelling house 
in which she lives and for which she paid; that the said 
. Henry C. McRae brought an action of ejectment against 
plaintiff for this land in the sixth circuit which has been 
transferred to the fifth circuit ; that said McRae is not “an 
innocent purchaser without notice ; ” that said Watkins and 
McRae “ have colluded together to defraud and harrass her 
by the said suit in the quiet and peaceable enjoyment of 
her dwelling house.” Plaintiff prays that the mistake in 
the instrument of distribution be corrected ; that the land 
containing the dwelling and other houses as contemplated 
by the parties be set apart to her, and that other lands be 
substituted in lieu of the land thus taken from Hatch 
Whitfield, and that the necessary deeds to carry out the 
original understanding be decreed to be made, and for an 
injunction against the judgment at law and for general re- 
lief. 

The chancellor granted the injunction. 

The defendant, McRae, answered. Plaintiff’s attorney 
states that a decree, pro confesso, against Hatch Whitfield 
and John H. Watkins was taken, but the record discloses 
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no such decree. The defendant, McRae, admits that there 
was a distribution of the estate between plaintiff and Hatch 
Whitfield ; that he purchased the land of defendant, Wat- 
kins, and that when he made the purchase he was not aware 
and had no knowledge from any source that there was any 
lien or demand of any kind by any person, or that any 
other person except Watkins had any right or title to the 
lands; that he knew nothing of any payment of five hun- 
dred dollars, and that he purchased the land with the 
understanding between himself and Watkins that the 
dwelling-house was included in the sale, and that he would 
not have made the purchase otherwise; that he gave as a 
consideration for said land nine hundred acres of valuable 
land in the State of Alabama, and that the exchange was 
made in perfect good faith. He admits that the instrument 
of distribution was recorded before the lands were conveyed 
tohim. The defendant alleges that after the execution 
of the instrument of distribution, and from March, A. D. 
1864, until October, A. D. 1872, the said Hatch Whitfield 
owned and possessed the land, and that at this latter date 
it was conveyed to the defendant, Watkins, who, in Feb- 
ruary, A. D. 1875, conveyed it to this defendant ; that in 
1868 or 1869 plaintiff intermarried with William McMinn; 
that said Hatch Whitfield, being an old man in good cir- 
cumstances living in the State of Mississippi, from feelings 
of kindness, allowed his daughter-in-law to use and enjoy 
said lands, she agreeing to pay the taxes thereon; which 
she did up to the year 1871, when, although the lands were 
returned, they were sold for taxes on the 22nd day of April, 
1872, and he, McMinn, bought them in in his own name ; 
that Hatch Whitfield, hearing of this attempt to defraud 
him of his lands, conveyed them to his grandson, Watkins, 
who, on the 27th November, A. D. 1872, redeemed ; that 
defendant, Watkins, came to Florida, and, after examining 
the lands and the houses, determined to remove to Florida ; 
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that with this determination he left the lands in charge of 
McMinn and returned to Mississippi for his family; that 
soon thereafter McMinn died leaving plaintiff in possession 
of the lands; that Watkins started to remove to Florida 
and his wife died ; that he decided to remain in Mississippi 
and to sell the Florida lands ; that this defendant, McRae, 
opened a correspondence with Watkins, the result of which 
was an exchange of lands as aforesaid ; that Watkins at 
once took possession of the Alabama lands; that this de- 
fendant has never seen the said Watkins; that all the ne- 
gotiations were by letter and through attorneys; and that 
no information was ever conveyed to him by any means of 
any claim to the land by any person other than the said 
Watkins, and he avers that the consideration paid for these 
lands was valuable, adequate and made in entire good faith ; 
that after receiving his deed from Watkins, and after his 
removal to Florida with his family, he attempted to take 
possession of the lands and the dwelling and other houses 
thereon, when he was refused possession under a claim of 
title by plaintiff; that upon a survey being made it was 
ascertained that the honses were on his land, but that plain- 
tiff refused, and still refuses, to deliver the land, and for 
this reason he has brought his action of ejectment. De- 
tendant avers that he is informed and believes that plaintift 
never claimed these lands until he began said action, and 
that she knows that she is not the owner thereof; that this 
detention of the lands has occasioned him great loss—the 
profits of the orange grove and nine crops being worth 
from $600 to $800 per annum. Denying all fraud and col- 
lusion charged, he prays that the bill may be dismissed. 
After replication, testimony and hearing, the court de- 
creed that the alleged mistake existed ; that the real pur 
pose of the parties was to distribute the land containing 
the houses to Adaline McMinn, declared it to be her prop- 
erty and found that McRae took the deed from Watkins 
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with such notice that he was subject to all the equities and 
rights to which Watkins and Hatch Whitfield were liable, 
and granted a perpetual injunction to the suit at law. 
From this decree this appeal is taken. 
The ground of appeal’ is simply that the decree should 
have been for defendant, and not for the plaintiff. 


Thomas F. King for Appellants. 
James T. Magbee for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


We do not propose to enter into any elaborate discussion 
of the facts and will do little more than state conclusions 
in this case. 

Our first conclusion is that the mistake as to southeast 
quarter of the northeast quarter of section thirty-five, town- 
ship twenty-three, south, range nineteen east, is established. 

Upon the face of the deed of “distribution ” as it is 
called, and without reference to any parol testimony except 
to locate the houses, it is apparent that there was a mutual 
mistake arising from misdescription of the lands in this in- 
strument. Hatch Whitfield intended that Mrs. McMinn 
should have the forty acres upon which the houses were 
situated, and she was to receive this land according to the 
understanding. In the instrument of distribution, (as it is 
called,) it is distinctly stated that she was charged five hun- 
dred dollars for the improvements, and it is shown beyond 
doubt by the evidence that the southeast quarter of the 
northeast quarter contained the forty acres upon which was 
located the dwelling house and principal improvements. In 
addition to this, it appears from the testimony that the im- 
provements were on the south half of the northeast quar- 
ter, and as according to the “ distribution” she was to re- 
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ceive ninety acres of cleared land, and there were only one 
hundred and thirty-five acres of cleared land in the whole 
tract, forty-five of which were given to Whitfield, it must 
have been understood that she was to have the eighty em- 
braced in the south half of the northeast quarter, other- 
wise she could not have got the ninety acres of cleared 
land. In this instrument the parties, so far as the southeast 
quarter of the northeast quarter was assigned to Whitfield, 
expressed something different from the actual intent of the 
parties, that intent being shown for the most part on the face 
of the paper, parol testimony being admitted simply to 
show the actual condition of the lands. In all such cases 
if the mistake is clearly made out by proofs entirely satis- 
factory, equity will reform the contract so as to make it 
conform to the precise intent of the parties. 13 How., 66; 
8 Ala., 345; Story Eq., §152. Lord Hardwicke remarks 
in Henkle vs. Royal Assurance Company, 1 Ves. Sr., 317: 
* No doubt but this court has jurisdiction to relieve in re- 
spect of a plain mistake in contracts in writing as well as 
against frauds in contracts, so that if reduced into writing 
contrary to the intent of the parties on proper proof that 
would be rectified.” 

It is insisted, however, that McRae is a bona fide pur- 
chaser from Watkins without notice of any equity of Mrs. 
McMinn. In the first place it is to be noticed that Whit- 
field, Watkin’s grantor, as against Mrs. McMinn, had sim- 
ply an equitable title. 

No conveyances were passed between the parties. 

The administratrix had no authority to “ distribute ” an 
estate, and the instrument itself did not propose in terms 
to pass any legal title from the one to the other. True it 
is that a court of equity might perhaps have treated it as 
an agreement between the parties, and directed at the suit 
of one or the other an interchange of deeds, but the legal 
title, so far as this instrument is concerned, was not affected 
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by it. In the next place it is to be noted that Watkins, 
McRae’s grantor, was not a purchaser for valuable consid- 
eration from Hatch Whitfield. This deed was in consid- 
eration of love and. affection. In the next place it is ad- 
mitted by McRae that at the time he purchased of Wat- 
kins, he knew that Mrs. McMinn “ was in possession of the 
property, but thought she was there as a tenant.” This 
was sufficient information, together with the fact of the re- 
cording of the instrument of distribution of which he had 
constructive notice, to require him to enquire as to the na- 
ture of her posséssion. 

Being held to a knowledge of the instrument of* distri- 
bution, he must be held to a knowledge not alone of the 
description of the land in the numbers of sections therein 
contained, but to a knowledge of its character and topogra- 
phy therein stated. That instrument states distinctly that 
the grantor of his grantor was to have about forty-five 
acres of cleared land and about nine hundred and ninety- 
five acres of uncleared, and that plaintiff was to have about 
ninety-five acres of cleared land and the buildings thereon, 
estimated at five hundred dollars. This knowledge of pos- 
session as tenant, and this constructive notice as to who 
was the owner of the buildings, was sufficient to put this 
purehasor upon enquiry, and, having sufficient information 
to lead him toa knowledge of the nature of Mrs. McMinn’s 
claim and title, a court of equity will deem him conusant 
of it. Notice that an estate is in possession of a tenant is 
held to be notice of a lease, although the puchaser took it 
for granted that the tenant was only so from year to year. 
(2 Ves., 440; 13 Ves., 121.) So if the tenant has even 
changed his character by having agreed to purchase the 
estate, yet his possession amounts to notice of his equitable 
title as purchaser; (16 Ves., 249; 2 Sch. and Lefroy, 583 ; 
2 Swanst., 181; 2 Ball & Beatt., 416 ;) and, consequently, a 
subsequent purchaser, although without actual notice, will 
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be considered as a purchaser of the seller’s title subject to 
' the equity of the tenant. The authorities go beyond the 
case at bar. We think the general rule is, that where a 
person, other than the grantor, is in possession, it is the 
purchaser’s duty to enquire into the title ; and the presump- 
tion of law is that upon such enquiry he ascertains the true 
state of the title. Here, in fact, the interest of each party 
was at most an equitable title. Under the distribution the 
parties had a right to compel an interchange of deeds, sub- 
ject to existing equities arising from the mistake stated. (6 
Greenleaf, 258 ; 32 Maine, 143; 22 Maine, 312; 3 Mass., 
573; 4 Mass., 638 ; 2 Mass., 508; 6 Mass., 489; 10 Mass., 
60; 3 Pick., 152; 3 Met., 405.) 

The decree in this case, as it appears from the transcript 
of the record, declares “ the northeast quarter of section 
thirty-five, (S. E. of N. E. 4, 8. 35, T. 23, R. 19 S. and E.,) 
twenty-three, range south and east,” “ to be the land of com- 
plainant,” and perpetually enjoins the defendant from pro- 
ceedings at law to recover it, or making any claim to it. 
This is evidently another mistake ; either of the judge in 
making the decree, or of the clerk in copying it in the 
transcript of the record. It is a serious error somewhere— 
one to be regretted. That which is written out at length 
here should control. What is written in parenthesis we 
must presume was intended, as is usual in such cases, to 
state in figures what is stated at length and is written out. 
This being true, the decree here strictly construed declares 
“ the northeast quarter of the northeast quarter of section 
thirty-five ” to be the land of complainant. This, as a 
matter of course, is all wrong. It is thus evident that we 
cannot affirm the decree disclosed by this record. But 
there are other objections to the decree. The plaintiff does 
not even pray an absolute decree of this character against 
McRae. She admits that he is entitled to some other forty 
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acres in lieu of this claimed by her, and asks that other 
lands be assigned him. 

If the defendant so desires it, he should be given another 
forty acres of the land assigned Adaline McMinn. He is 
not, however, entitled to land equal in value to five hundred 
dollars. He should be given forty acres of the same gen- 
eral character as that embraced in the nine hundred and 
ninety-five acres assigned to Hatch Whitfield in what is 
called the distribution. 

Should the defendant so desire, the court will refer the 
question of the allotment of forty acres to him to commis- 
sioners, who will be directed to assign to him forty acres of 
land in such place and at such point and of such quality as 
above described, as is most equitable and just to each of the 
parties. If the defendant can establish the precise forty 
to which he was entitled, and which it was intended he 
should have, as a matter of course that should be assigned 
him. The court, after an allotment made, should decree 
that the title to the several parcels or portions of the land 
allotted to each shall vest in the respective parties as against 
the other parties to the suit, or those claiming through or 
under them. The chancellor should also direct that a copy 
of the decree thus rendered be recorded by plaintiff in the 
office of the Clerk of the Circuit Court in which the lands 
lie. The expense of a commission may be saved if the 
parties will consent to an assignment of forty acres to de- 
fendant in lieu of the forty acres as to which there was a 
mistake, the court, upon such consent, making the decree 
stated. The decree will continue the injunction. 

The decree is reversed, and the case is remanded for 
further proceedings conformable to law and consistent with 
this opinion. 
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WitiiaM SHERMAN, PLAINTIFF IN Error, vs. THE State 


1. 


iT 


-) 


OF FioripA, DEFENDANT IN ERROR. 


In acriminal prosecution, not capital, it is not required of the judge 
to deliver his charge, or to give his rulings upon instructions asked 
for by counsel, to the jury in writing, unless the request so to charge 
is made by counsel or parties in writing before the close of the testi- 
mony. Construing chapter 2096, laws of 1877. 


. It is not error if the judge refuse to give instructions asked for, 


however pertinent, if the same in substance and effect has already 
been given by him to the jury. 


. It is not necessary for the judge to read to the jury the instuctions 


asked for by counsel when he refuses to charge as requested. It is 
only required in such case that he give his ruling thereon as “ re- 
fused,’’ without informing the jury what is contained in the in- 
struction prayed for. 


. The statute of 1832, (Thomp. Dig., 490,) providing a punishment 


of the offense of *‘ assault with intent to kill,”’ is repealed by, and 
the offense is embraced in, sections 1, 34 and 46 of sub-chapter III. 
of chapter 1637, laws of 1868, by which an assault with intent to 
murder, or with intent to commit manslaughter, is made a felony. 


. An indictment charging that S. committed an assault with intent 


feloniously, wilfully, maliciously, and of his malice aforethought 
to kill and murder, is an accusation of intent to murder. 


>. A new trial will not be granted on the alleged ground that the ver- 


dict is contrary to law and the evidence, there being evidence to 
support the verdict, however conflicting the testimony of witnesses 
of the respective parties, unless it seems that great injustice will 
result, or that the jury acted under improper influences. 


. An application to set aside a verdict and grant a new trial on the 


ground of newly-discovered testimony must be accompanied with 
some evidence that such testimony actually exists. 


Writ of Error to the Cireuit Court for Leon county. 
The facts of the case are stated in the opinion of the: 


court. 


William J. Vason for Plaintiff in. Error. 


. 
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The Attorney-General for Defendant in Error. 
Tue Curer Justice delivered the opinion of the court. 


Sherman was indicted by the grand jury of Leon county 
for an assault with “ intent of him, the said William Sher- 
man, with a knife, with which he was then and there 
armed, feloniously, wilfully and maliciously, and of his 
malice aforethought, the said Flavius J. Christie then and 
there to kill and murder.” 

He was tried and convicted and sentenced to imprison- 
ment in the State Prison for five years, and to pay the costs 
of prosecution. To reverse this judgment a writ of error 
is prosecuted. 

The first error assigned relates to a portion of the charge 
of the judge, and is abandoned. 

I. The second is that “the court below erred in refusing 
to give in charge to the jury the written instructions on 
points of law presented and asked for by counsel for de- 
fendant, to-wit.” Then follows the matter of the particu- 
lar instructions prayed to be given, being five several speci- 
fications. | 

The third error assigned is that the court refused to give 
in charge (as in second error assigned), and “ in failing to 
giveand read the court’s instructions in writing to the jury, 
and to inform the said jury by written instructions what 
the said written instructions as presented by the counsel 
for the defendant were, as requested by counsel for defend- 
ant, and in the failure of the said judge to charge the said 
jury which of said instructions, as asked by counsel for de- 
fendant, were given, and which refused ;” and in stating to 
the jury that he refused to give the instructions, without 
stating to the jury what such instructions so asked for were. 

1. The record shows that “these instructions were re- 
fused, the court declaring that the substance, so far as perti- 
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nent, had been previously given, * * and the said judge 
refusing in writing to give in charge to the jury the said 
written instructions on points ot law, as requested by 
counsel for defendant, for the reasons aforesaid ; and then 
and there failed to read written instructions to the jury, 
and to inform the said jury in writing what the said written 
instructions, as presented by counsel for defendant, were, as 
requested by counsel for defendant ; and the said judge then 
and there stated in writing to the jury that he refused to give 
the instructions upon the points of law presented by counsel 
for the defendant without stating what such instructions, 
so asked for, were.” To all which action and refusal the 
defendant excepted. 

There was no “ request in writing, before the evidence in 
the case was closed,” that the judge should “ charge the 
jury in writing.” Instructions by the judge to the jury, 
whether given of his own motion without request or upon 
written instructions presented to him by counsel, constitute 
the “ charge” of the court. The second section of chapter 
2096, laws of 1877, is a proviso to the first section, and by 
its provisions the judge is not required to give his charge 
or instructions in writing to the jury, unless a request in 
writing be made by parties or attorneys before the close of 
the evidence, in criminal cases not capital. The object of 
the statute in requiring the party to make his request in 
writing before the close of the evidence is that the judge 
may have sufficient time to consider and to write out his 
instructions to the jury. 10 Ind., 143 ; 12 Id., 529. 

In this case the record does not disclose that either party 
requested of the judge in writing, before the close of the 
testimony, that the charge should be in writing. If that 
had appeared, it would have presented a case that is not 
now here. It does appear, however, that the judge stated 
in writing to the jury that he “ refused to give the instruc- 
tions asked for,” and that the reason for such refusal was 
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that the substance of the instructions had already been 
given, 80 far as they were pertinent. 

2. It has been the ruling of this court, uniformly, that 
it is not error if the judge refuses to repeat instructions 
already substantially given. (13 Fla., 636; 16 Ib., 76; 12 
Ib., 562.) The statement of the court appearing in the 
record that he had already charged all that was pertinent 
in the instructions prayed, cannot be reviewed in the 
absence of the charge which he had given; for without 
such charge we cannot say that such statement is not true. 
If the party desired a review of the oral charge, he should 
have brought it up by his bill of exceptions. 

8. As to the point that the instructions prepared by 
counsel should have been read to the jury with the ruling 
of the court thereon, the statute does not require it as to 
such of them as are refused. The law, (sec. 1, chap. 2096,) 
says it shall be the duty of the judge ‘to declare in writing 
to the jury his ruling thereupon as presented and _pro- 
nounce the same to the jury as given or refused.” If 
“given,” he reads them to the jury and so declares. If 
refused, he is not required to read them, but to inform the 
jury (in writing if duly requested) that they are“ refused.” 
He is not required to read in detail to the jury what coun- 
sel has prepared, if he determines that it should not go to 
them. Nothing could be accomplished by it, as the party 
has all the advantage of the refusal by exception 
to the ruling that he could have if it were read. 
It is of no consequence to the jury what is contained in the 
rejected paper, as they are not to be governed by it, and 
have no use for it. (We will say, however, in respect to 
each of the instructions asked for by defendant, that they 
do not seem to us to be strictly applicable to the facts as 
proved on the trial.) 

The fourth assignment of error was abandoned. 

II. The fifth error assigned is that the court erred in 

57R 
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overruling the motion in arrest of judgment, on the ground 
“that the indictment does not charge an offence known to 
thelaws of Florida.” The point of the motion is that the in- 
dictment charges “an assault with intent feloniously, wil- 
fully, maliciously and of his malace aforethought to kill 
and murder,” and becauseanassault with an intentto murder 
isa felony by the laws of 1868, (sec. 34, page 67,) and an as- 
sault with intent to kill is a misdemeanor by the act of 
1832, (sec. 36, No. 55, Thomp. Dig., 490,) the indictment 
charges two distinct offences in one count, a felony and a 
misdemeanor, it is claimed that it cannot stand. 

The ground of the motion is that the indictment does 
not charge an offence known to the laws, but the argument 
is that it charges two many offences in one count, which 
cannot be so joined according to the rules of the law. 

In disposing of the fifth ground assigned for error, we 
take a different view of the statutes in force applicable to 
the case, and cannot apply the ingenious argument of coun- 
sel for plaintiff in error. He assumes that the two statutes 
above cited are in force, and to be construed in connection 
with the language of the indictment, “with intent * * * 
to kill and murder.” 

The act of 1832 referred to, makes an “ assault with in- 
tent to kill” a misdemeanor. The first section of sub-chap- 
ter 3,of chapter 1637, Laws of 1868, is as follows: “The 
killing of a human being without the authority of law, by 
poison, shooting, stabbing, or any other means, or in any 
other manner, is either murder, manslaughter, or excusable 
or justifiable homicide, according to the facts and cireum- 
stances of each case.” The act then proceeds to define the 
several degrees of murder and of manslaughter, and what 
shall bedeemed justifiable or excusable homicide. Section 34 
provides for the punishment of an “assault with intent to 
murder.” Section 46 ‘provides for the punishment of an 
“assault with intent to commit * * * manslaugh- 
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ter,” and the penalty prescribed makes it a felony under 
our laws. 

The act of 1868, in the sections referred to, designates 
every act of killing as murder or manslaughter, unless jus- 
tifiable or excusable, and prescribes penalties for every act 
done with intent to commit such offences. These provis- 
ions are utterly inconsistent with the act of 1832, relating 
to an “ assault with intent to kill,” covering every conceiv- 
able case that was included in that act, and imposes a dif- 
ferent penalty, changing also the grade of the offence. The 
law of 1832 is therefore superseded and repealed by the 
act of 1868, and the result is that any intent to killa 
human being is an intent to commit murder or manslaugh- 
ter, when the intended act would not be justifiable or ex- 
eusable. 

This indictment charges an assault with intent feloni- 
ously, wilfully, maliciously, and of-his malice aforethought, 
to “kill and murder” Flavius T. Christie. This is a de- 
scription of the crime of murder, and follows the form 
used by the courts for that purpose for ages. It is not a 
charge of intent to commit the crime of manslaughter, but 
the crime of murder; though it may include manslaughter, 
the offence described is an intent to commit murder, and 
not merely the lesser offence. 

The motion in arrest of judgment was properly denied. 

III. The sixth and last error assigned is the refusal of the 
court to grant a new trial upon the ground that the verdict 
was contrary to the law and the evidence in the case, and 
because of newly discovered evidence. 

It is unnecessary to enter into a detailed statement of all 
the testimony of the various witnesses at the trial. Chris- 
tie, the injured man, was set upon by some ten or fifteen 
persons, in Tallahassee, was knocked down, and one 
(Richard Woolford) got upon him. Two witnesses, Chris- 
tie and Merritt, prove the words of Sherman, “ damn him, 
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kill him,” &c. Tom Williams saw Sherman cut Christie, 
and Sol Lewis heard Sherman say he and Gadsden had cut 
Christie, and talk about making “hash of the damned 
man.” George Woolford and Saunders, defendant’s wit- 
nesses, were with Sherman, and did not see him have any - 
thing to do with the affray, or hear him say he had cut 
Christie. Wallace’s testimony is but the expression of his 
opinion of Williams’ veracity, and does not show bad rep- 
utation in the community. Adam Pope met Williams in 
the evening a mile from Tallahassee, and did not see him 
there at the time of the affray. McWilliams saw Gads- 
den cut Christie, and did not see Sherman do it. Mr. Nims 
testified that the moon did not rise until 10:40 o’clock that 
night. 

As to the sufficiency of this testimony, and the veracity 
of the witnesses, the jury were the sole judges. There was 
strong testimony against Sherman’s guilt, and so far as there 
was conflict the jury were the proper arbiters. There was 
testimony enough to convict, if the jury believed it, and 
they seem to have believed it. 

Wedonotthink we ought tointerposeourjudgment,even if 
we differed with the jury in their conclusions. The rule is 
otherwise unless we can discover some evidence that the jury 
were improperly influenced. We can see no ground upon 
which to disturb this verdict, as against the evidence or 
the law. 

As to the application for a new trial on the ground of 
newly discovered evidence, there was no affidavit or other 
proof that it had any existence. 

The judgment is affirmed. 
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GoTTSCHALK POTSDAMER, PLAINTIFF IN Error, vs. THE 
STaTE OF FLORIDA, DEFENDANT IN ERROR. 


1. Objections to the manner of summoning, empaneling, and the qual- 
ifications of grand jurors must be taken by plea in abatement, or 
motion to quash, before pleading to the indictment. 


2 


. The record reciting that the grand jurors were called, empaneled 
and sworn, without giving the words of the oath, it will be pre 
sumed that the proper oath was administered. 


3. When the record shows that the members of the grand jury were 
duly sworn as such, and the caption of the indictment states that 
the jurors were ‘‘duly chosen, empaneled and sworn diligently to 
inquire, and true presentment make, in and for the body ef the 
county,’ etc., ‘‘do present,”’ etc., this is a sufficient statement that 
the presentment is ‘‘ upon their oath.”’ 


4, The incompetency of petit jurors must affirmatively appear, other- 
wise a verdict will not be disturbed. The record showing that the 
jury was duly selected, empaneled and sworn, it is presumed they 
were ‘‘ good and lawful men,’’ until the contrary is shown. 


5. When in a capital case the record shows that the jury was *‘ called, 
empaneled and sworn,”’ it must be presumed that the requisite oath 
was administered unless the contrary be made to appear in the re- 
cord. 

6. A sentence to the ‘‘ State Penitentiary or State Prison”’ in this State 
is not ambiguous or in the alternative, there being but one insti- 
tution for the confinement of convicts, and the statute uses both 
forms of words to indicate the same place of confinement. 


7. The statute of 1877, chapter 2096, requires charges by the court to 
the jury, and the ruling of the judge upon instructions proposed 
by counsel to be in writing and signed and sealed by the judge, and 
filed immediately after delivered, when they form a part of the 
record. In order to assign error thereon in the appellate court, 
either as to the substance of the charge or the ruling of the judge, 
or the omission of the judge to sign and seal the same, exceptions 
must appear by the record to have been duly taken by a party or 
counsel to any error or omission or refusal of the judge. 

8. A bill of exceptions appearing to have been signed by the judge 
after the expiration of the term, without an order having been 
made extending the time for preparing the same, is a nullity. 
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9. The eighth section of chapter 138, laws of 1848, was repealed by the 
act of 1877, chapter 2096, the latter being a revision of the law 
on the subject matter. 


10. An exception to the substance of a charge or ruling of the court 
upon instructions, duly taken and appearing in the record signed 
by the judge, will be considered, though the charge or instruction 
is not sealed. 


11. This court cannot determine that the court below erred in denying 
a new trial upon certain specific grounds, unless the grounds are 
stated in the motion as made. 


12. A verdict of murder in the second degree, or any other degree 
of homicide, as defined by statute, may be sustained under an in- 
dictment for murder in the first degree; such verdict being ex- 
pressly authorized by a statute of this State, as wellas by the rules 
of the common law ; the degree of the crime being determined by 
the jury from the facts proved. 

13. A conviction of an offence of a minor grade is, in effect, an acquit- 
tal of the higher grade charged in an indictment. , 


5 ‘ r Cctu aoribier 
Writ of Error to the Cireuit Court for Sees county. 


The court adjourned for the term without any order ex- 
tending the time for settling a bill of exceptions having 
been applied for or obtained. Several days after the ad- 
journment the Circuit Judge signed the paper purporting 
to be the bill of exceptions, it having previously to his 
signing the same been endorsed by the State Attorney and 
counsel for the prisoner as setting forth the evidence cor- 
rectly. 

The charge referred to in the opinion of the court in the 
paragraph immediately preceding that relating tothe “ eigh- 
teenth error” assigned, was as follows: that‘ toauthorizethe 
presumption that malice, proved to have existed at a par- 
ticular time, continued down to the time of the homicide, 
it must be of a fixed and definite kind, and even then this 
evidence of its existence may be controlled by facts show- 
ing that the killing was on a sudden provocation, and did 
not proceed from prior malice ; but if the malice which en- 
ters into the act of murder is shown to have existed at a par- 
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ticular time anterior to the killing, its existence is presumed 
to have continued down to the time of the homicide.” 

The other facts of the case are stated in the opinion 
of the court. 


W. M. Ives, John T. Walker and Johig E. Hartridge for 
Plaintiff in Error. 


The Attorney-General for the Defendant in Error. 
Tue Cuter Justice delivered the opinion of the court. 


Plaintiff in error was indicted in Columbia county for 
murder in the first degree, and upon trial was convicted 
by the verdict of the jury of murder in the second degree, 
and sentenced to imprisonment for life “ in the State Peni- 
tentiary or State Prison.” 

A motion for a new trial was made and denied, but the 
grounds of the motion are not stated in the record. 

As to the errors assigned: The first, third and fourth 
relate to the summoning, qualifications and organization of 
the grand jury. The rule is that such objections must be 
taken by motion or plea in abatement before pleading to 
the indictment. It is not proper ground of a motion for a 
new trial. Gladden vs. The State, 13 Fla., 623; Bur- 
roughs vs. State, 17 Fla. 

The second error assigned is that the record does not show 
that the grand jury was duly sworn, or what oath was ad- 
ministered. 

The record shows that the grand jurors were “empanelled 
and sworn in the following order,” (giving their names) 
and were charged by the court. Two others not then 
present, afterwards appeared, and each “was sworn as a 
grand juror,” and went to the jury room. On the next 
day “ the grand jury came into court and presented the fol- 
lowing indictment.” Then follows the indictment, the cap- 
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tion of which states that the grand jurors, “duly chosen, 
empanelled and sworn, diligently to inquire and true pre- 
sentment make in and for the body of the county of Colum- 
bia upon their do present,” &c. 

1 Bishop Crim. Pro., $1171, says: “ As to the swearing of 
the grand jury, the indictment must appear in the record 
to have been found upon oath. And: if the record under- 
takes to set out the oath, and sets out one which is insuffi- 
cient in form, it will be ill. But it need not give the form, 
and if it states that the jurors were duly sworn, not men- 
tioning by what form of words, this will be sufficient.” 
This is supported by an abundance of authorities citied by 
Mr. Bishop. 

In one of the briefs it is said that the caption of the in- 
dictment does not recite that the grand jury “ on their oath 
present.” The use of this form of words is not essential 
if it appears that the grand jury was duly sworn. It is 
said, 1 Chitty’s Crim. Law, 334, that if the caption pro- 
ceed without saying “ upon their oath,” the caption will be 
invalid. The use of these words, however, is intended 
to indicate that they had been sworn as grand jurors before 
making the presentment. But not only does the record 
show that the grand jury was empanelled and sworn, but 
the caption itself says they were “duly sworn,” and in the 
body of the indictment they say, “and so the jurors afore- 
said upon their oath aforesaid, do say,” &c. This would seem 
tobeabundantly explictit. Thequestion, however, can hardly 
arise upon a motion to set aside the verdict and grant a 
new trial. 

The fifth, six and seventh assignments of error are, that 
the record does not show that the petit jurors were “ good 
and lawful men,” or that they were duly empanelled and 
sworn, or that the oath required by law in capital cases 
was administered. 

The record does not show that any question was raised 
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on empanelling the jury as to their qualifications. In 1 
Bish. Crim. Pro., $1182, it is said upon authority that if 
the record shows that the jury were duly selected, empan- 
elled and sworn, the law will infer that they were good and 
lawful men. 

No objection having been made at the trial, it is too late 
to object here, as there is no opportunity in the appellate 
court to correct an error which might have been avoided 
by ascertaining the qualifications of the jurers when they 
were called at the trial. Bishop Crim. Pro., §666. 

The incompetency must appear or the verdict will not be 
disturbed. 12 Fla., 151. 

As to the oath, counsel for defendant cites 47 Ala., 30, 31, 
to show that the oath as prescribed by law in capital cases 
must appear to have been administered. In that case the 
record showed that an oath difterent from that prescribed by 
law was administered, and the court held that it thus ap- 
peared that the statutory oath was not taken. The court 
remarks, however, that “if it were stated that the jury 
were duly sworn according to law, it might be presumed 
that they were sworn in the form required by the statute.” 

In 2 G. Green’s Rep., (owa,) 285, the court say in a cap- 
ital case: ‘ Had their oath contained the substance of this 
(the statutory form) in any other form, we should, after ver- 
dict, have regarded it as sufficient. Or had the record 
remained silent upon this point, we should have presumed 
that they had taken the legal oath.” See also 6 Eng., (Ark.,) 
465. The record here shows that the jury was “ called, 
empanelled and sworn.” Nothing being said about the 
form of the oath, but simply that the jury was sworn, it 
must be presumed, no question being raised in the court be- 
low, that they were properly sworn. The record does not 
show that any error was committed in this respect. 

The eighth error assigned is that the sentence is not war- 
ranted by law. 
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The sentence was imprisonment in the “State Penitentiary 
or State Prison.” The statute in 1868 organized a “State 
Penitentiary ” for the confinement of convicts. In 1871, 
(chap. 1835,) and in 1877, (chap. 3033,) the legislature or- 
ganized the “State Prison,” and provided (sec. 1, chap. 
3033) that “the word Penitentiary, whenever the same is 
used in any of the acts of this State as a place of punish- 
ment for crime, shall be construed to mean and refer to the 
State Prison.” There is but one State institution of this 
character in this State, and there can be no difficulty in de- 
termining what is meant by the words of this sentence by 
the court. The State Penitentiary is the State Prison. 
The first section of the last act calls ita “State Prison.” 
The 22nd section says “all prisoners shall be delivered to the 
Adjutant General at the Penitentiary,’ &c. The words are 
used to indicate the same prison or place of confinement. It 
cannot be said that the sentence is in the alternative. 

The errors assigned numbered 10 to 17 inclusive relate 
to the charge and the instructions asked for by the counsel 
for defendant. 

The act of 1877, chap. 2096, requires of the judge in 
capital cases, if he charge the jury, to do so in writing, 
upon the law of the case, and if the parties or their attor- 
neys present to him instructions in writing upon points of 
law or exceptions taken, arising on the trial, it shall be the 
duty of the judge to declare in writing to the jury his rul- 
ing thereupon as presented, and pronounce the same to the 
jury as given or refused. These charges, and instructions, 
and rulings, shall be signed and sealed by the judge and by 
him filed, and form a part of the record in the case, imme- 
diately after delivered. 

There are among the papers constituting this record 
what purports to be a charge by the judge, and also what 
purports to be instructions asked for, and upon the most of 
them the judge has written “ given” or “refused,” and 
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signed his name thereto, but without sealing the same. 
They are certified to by the clerk as though a part of 
the record. 

The statute is a positive requirement of a duty by the 
judge, as was remarked in the case of Baker vs. The State 
at the last term. (17 Fla.) It is al8o0 there remarked that 
these omissions are fatal errors, but it was not intended to 
say that advantage could be taken of them without pre- 
senting them to this court by exceptions duly taken and 
authenticated. It is also a fatal error if the judge rule 
wrong upon a material point to the injury of a party in re- 
spect to testimony, its admission, relevancy and effect ; but 
advantage can only be taken of the error by an exception 
seasonably taken and brought here according to the law 
and practice of the courts. 

The paper called a bill of exceptions here presented is a 
nullity, because it was not prepared and signed in proper 
time, either during the term or within a time fixed by order 
of the court. These charges and instructions and the rul- 
ings of the judge are not signed and sealed by the judge, 
and there appears no exception to the omission. As they 
are not sealed they are not “a part of the record in the case,” 
and we cannot, therefore, consider them for any purpose 
except in the instances hereafter noticed. The feglect of 
the judge may have been error, but without excepting in 
due time to his action, or omission to act so that, as in other 
cases, the judge may have opportunity to correct it, the 
parties waive any benefit otherwise arising from the error. 
This isa well-settled and familiar rule of law which we are 
not at liberty to violate in any instance. The questions 
here considered, arising under the act of 1877, are discussed, 
in the opinion of the court, in the case of the Southern 
Express Company vs. VanMeter, (17 Fla.,) decided at the 
present term, and the rule, as there announced, ia respect 
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to the omission to sign and seal the charge and instructions, 
is adopted and intended to be applied here. 

The eighth section of chapter 138, laws of 1848, is re 
pealed by the act of 1877. That section declared it to be 
error for which a writ of error might be prayed, as of right, 
if the judge omitted to-charge a jury in writing and to file 
his charge in the case. The absence from the record ot a 
charge signed by the judge, (a charge having been made,) 
was, under that section, evidence of error, for which a 
judgment might be reversed. The omission of such a pro- 
vision from the act of 1877 shows that the Legislature did 
not intend that the rule should apply under the latter act, 
but that the ordinary rule of law in respect to errors and 
exceptions should apply toall cases. Parties are precluded 
by the absence of exceptions to the omission from proposing 
such exceptions upon a writ of error here. Upon examin- 
ing them of ourown motion we do not discover that the 
instructions given could have operated to the prejudice of 
the defendant at the trial. 

It is evident, by a memorandum signed by the judge, 
that the defendant excepted to the refusal of the judge to 
give an instruction tendered in respect to the. right of self- 
defense and repelling force by force ; but we find that the 
judge di@ give the substance of the instruction in the same 
paragraph. 

Another exception was taken to an instruction in respect 
to previous malice proved, and the presumption that the 
final act might be referred to it in ascertaining the motive ; 
and the influence of evidence that the killing was upon a 
sudden provocation to destroy the legal presumption of 
continuing malice. We do not think that the judge erred 
in giving the instruction as it appears in the record. The 
material substance of it is in accord with approved au- 
thorities. 

The eighteenth error is that the defendant was arraigned 
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and pleaded to the indictment after the jury was sworn. 
There is an entry in the record showing an arraignment 
and a plea of not guilty before the jury was empanelled. 

The nineteenth and twentieth errors alleged are that the 
judge over-ruled a motion for a new trial, and that a verdict 
of murder in the second degree was not warranted by the 
evidence. 

The grounds of the motion for a new trial are not stated 
in the record, and we cannot, therefore, say that there was 
error in denying it upon the ground upon which it was 
moved. 

Whether the evidence was sufficient to warrant a verdict 
of murder in the second degree we cannot determine, as the 
evidence is not properly before us. One of the counsel for 
plaintiff in error urges that a verdict of murder in the second 
degree cannot be supported under an indictment for murder 
in the first degree. Murder in the first degree, properly 
charged, includes every grade of homicide. The degree of 
the offense, or whether the homicide is justifiable or ex- 
cusable, depends upon the evidence, and is to be determined 
by the jury. 

Mr. Phillips says “it is an universal principle which 
runs through the whole of the criminal law that it will be 
sufficient to prove so much of the indictment as charges 
the defendant with a substantive crime.” 1 Ph. Evy., 202, 
7 London ed., and see People vs. White, 22 Wend., 167, 176 ; 
People vs. Enoch, 13 Wend., 159 ; 9 Cal.,576; 1 Ga., 222; 
6 Miss., 730; 5 Mo., 497; 6 Id., 231; 30Id.,13; 1 Parker, 
Cr. R., 182; 3 Humph., 25. 

It issaid that there is no statute of this State authorizing 
a verdict of murder in the second degree when the indict- 
ment charges a murder in the first degree. 

The statute of New York, at the time of the decisions 
just cited, was identical with our law defining the different 
degrees of murder. But we have astatute which expressly 
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authorizes such a verdict. It provides that “ whenever any 
person indicted for a felony shall, on trial, be acquitted by 
verdict of part of the offense charged and convicted of the 
residue thereof, such verdict may be received and recorded 
by the court, and, thereupon the person charged shall be 
adjudged guilty of the offense, if any, which shall appear 
to the court to be substantially charged by the residue of 
such indictment, and shall be sentenced and punished ac- 
cordingly.” Section 7, sub-chapter XIII., chapter 1637, 
laws 1868. 

This indictment charges a murder with malice, &c., and 
with a premeditated design to effect the death, &c., being 
murder in the first degree. Murder in the second degree is 
a killing by an act imminently dangerous to others, &c., 
without a premeditated design to effect the death of any 
particular individual. Thus, of necessity, the degree of 
homicide is to be determined by the evidence in the par- 
ticular case. If, by the evidence, there is nothing to satisfy 
the jury that there was a premeditated design to effect 
death, and they are convinced, and find that the accused 
committed the homicide under circumstances and with the 
«cnimus mentioned in the statutory description of murder 
in the second degree, the effect is to acquit of the higher 
grade of the offense, and of all the elements charged in the 
indictment indicating the higher grade of homicide. 

The judgment must be affirmed. 


The plaintiff in error then filed a petition for re-hear- 
ing, which is as follows : 


To the Honorable, the Chief Justice and the Associate Justices 
of the Supreme Court: 
Your petitioner, Gottschalk Potsdamer, the above-named 
plaintiff in error, by John T. Walker of counsel, humbly 
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petitions the court to grant to him a re-hearing upon the 
following assignments of error heretofore made by him: 

1. The assignments numbered from 9 to 11, both inclusive, 
and the assignments numbered 14,16 and 17, all being 
upon the ground of the omission of the presiding judge in 
the court below to observe, in various particulars, the re- 
quirements of chapter 2096, of the laws of Florida. 

And your petitioner, by his counsel, respectfully submits 
that, owing to the circumstance of the cause not having 
been argued orally by the Attorney-General at the time it 
was submitted, and to the further circumstance that the 
Attorney-General afterward submitted an able and elaborate 
argument in writing, which was not seen by your petition- 
er’s counsel until after the opinion of the court had been 
pronounced, and so was not replied to; the various ques- 
tions arising upon the above-mentioned assignments have 
not been fully discussed on both sides. Wherefore, your 
petitioner craves leave to observe that it was assumed by 
his counsel at the hearing that what purports, in the trans- 
cript on file, to be charges given by the court, and charges 
prayed for by counsel, were such indeed, and were part of 
the record in the lower court. They are so treated by the 
learned Attorney-General in his written argument for all 
purposes; but, in the opinion of the court, page 7 of the 
manuscript, that they are not parts of the record because 
they are not sealed. 

Your petitioner begs that your Honors will notice that 
the transcript of the record, does affirmatively and suffi- 
ciently show that charges were given by the judge, on the 
authority of Long vs. State, 11 Fla., 299; and see 9 Fla., 
517; Duggan vs. State, 8 Fla., 19; Id., 33; 16 Ohio St. 348. 

But if any charges were given they must, this being a 
case of felony, punished capitally, under chapter 2096, have 
been wholly in writing, and have been filed in the case and 
have thus become a part of the record. If they were de- 
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livered to the jury from the bench, they were, it is respect- 
fully submitted, charges, and they must have guided the 
jury to their verdict. The failure to sign and seal them, or 
to endorse the ruling thereupon, lessened not their effect 
upon the jury. The jury thus having them, and being in- 
fluenced by them, it is the right of your petitioner to have 
them reviewed by this honorable court ; and the statute has 
prescribed the mode of authenticating them, that is, by 
making it one of the duties of the judge to file them in the 
ease. Surely his failure to perform the other duties of 
signing and sealing could not cure the more serious error 
of failing to perpetuate them by making them, in the mode 
prescribed, parts of the record. The omission to seal or to 
sign is, we contend, simply a violation of that one of his 
duties which needs not to be performed wntil after the jury 
has received the charge from the bench, and its effect for weal 
or woe to the defendant has been expended upon the audi- 
tors in the jury box—a duty over which the defendant could 
exercise no control, and the omission of which he might 
not be apprised of (as was the fact in this case) until after 
the charge would be filed and had become a part‘of the 
record, when it would be too late, as well as useless, to 
take any exception. 

Exceptions, according to all the authorities, must be taken 
at the time the thing sought to be excepted transpired, and 
always before the retiring of the jury; but the jury always 
retire as soon as the instructions are received, when, also, 
under the statute, they must be immediately filed. 

In the case of the Southern Express Company vs. Van- 
Meter, at the present term, it was distinctly held that 
the charges may be filed and become part of the record 
though not signed and sealed. 

If, however, though filed in fact and hence certified as 
part of the record, and bearing all the other evidences, such 
as signing by the judge and having his ruling endorsed on 
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some of them, they cannot be treated as part of the record ; 
then, as enough does appear to show that charges were in 
fact given, there appears by the record the violation of every 
duty—the reducing of the charges to writing, the signing, 
the sealing, the failure to endorse, and the failure to file. 

But it is said these several matters cannot be availed of 
for the first time in the appellate court ; they should have 
been excepted to in the court below, and brought to this 
court by bill of exceptions. We again reply that we could 
not know that what the law required the judge—not the 
defendant to make part of the record—was omitted by him 
until we had inspected the record, and then it would be 
too late. 

We further respectfully and confidently urge (1) that 
there is no such thing in felonies—certainly not in a case 
involving life—as a waiver, by the silence of the defendant, 
of valuable rights secured to him; not by a mere rule ot 
court devised for convenience in the administration of jus- 
tice and so largely under the control of the court, the crea- 
tor, but by the law of the land; (2) that it is not the 
function of exceptions to warn the court against error or 
to guard the judge against a failure to do duty, and that 
“the sole office of a bill” of exceptions is to make matters 
which are extrinsic or “ or out of the record a part of the 
record,” (21 Ill., 45); in which case it is further observed 
that “ it should be well understood thata bill of exceptions 
is not necessary in any case where the error is intrinsic, 
appearing on the face of the record.” So, it is only be- 
cause, generally, charges of the court cannot otherwise be 
got into the record, exceptions are necssary to bring them 
before the reviewing tribunal. Insurance Company vs. 
Lanier, 5 Otto, 171, and see 1 Fla., 64 and 81; 5 Fila., 
466, 470. 

But in Florida, as was said in Dixon vs. State, 13 Fla., 
651, “ the charge of the court is by law a part of the rec- 

58R 











908 SUPREME COURT. 








——_—__. 


Potsdamer v. State of Florida—Petition for Rehearing. 








ord,” and that “ these provisions of the law are plain and 
positive, a disregard or non-observance of these require- 
ments, particularly in a case of felony, is material error,” 

After a somewhat diligent search we have found but one 
State having a statute similar to ours, Pennsylvania, and 
it is there held under a statute that requires the judge who 
delivers the charge, if either party, by himself or counsel, 
requests him to do so, to reduce his charge “ to writing and 
file the same of record in the cause ;” and in construing other 
statutes similar to ours that the only reason of introducing 
the bill of exceptions was that the opinion excepted to 
could not otherwise appear upon the record, “ and that it is 
only because the charges thus become a part of the record 
that error can be assigned upon them; but that as the 
statute makes the charges a part of the record exceptions 
are no longer necessary, though they may be resorted to; 
so that, if in either of these modes the matter to be reviewed 
is brought upon the record, the writ of error, which goes 
to the whole record, brings it, necessarily, into the court, 
and counsel may come here and assign errors upon any part 
of the record, and it is our duty to notice them.” 

Wheeler vs. Winn, 53 Penn. St., 126, 129, in which the 
objection was distinctly made to the assignment upon the 
charges that in the court below “no exception in form was 
rendered or noted.” This isa very full and instructive 
case upon the whole subject of bills of exception and writs 
of error,and has uniformly been followed in Pennsylvania. 

Your petitioner humbly asks leave of your Honors to 
quote as follows from another opinion of the same learned 
court in Frankstown Township Road, 26 Penn. St., 472, an 
appeal from an order confirming a report of road reviewers, 
the record showing certain irregwarities in the proceedings. 
After pointing out the irregularities, the opinion proceeds: 
“ What is urged in favor of it, (the order,) simply that the 
plaintiff in error did not complain in the court below. * * 
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When it is said that all irregularities and errors to which 
exception is not taken in the quarter session will be consid- 
ered as waived, the court must be considered as excepting 
such as appear on the face of the record. We are a court 
of review, to hear and determine all and all manner of 
plaints, pleas and causes which shall be brought or removed 
from any other court of this commonwealth ; to examine 
and correct all and all manner of error of the justice, mag- 
istrate and courts of the commonwealth in their process, 
proceedings, judgments and decrees; and when a citizen, 
by appropriate process, brings before us a record of an in- 
ferior court, and points out a clear error therein, it is diffi- 
cult to imagine any excuse that will justify us in refusing 
to correct it. If we say he should have complained in the 
court below, he may answer as their plaintiff in error did 
(and as we do in the case under consideration), that he had 
no notice of the proceeding until too late. But if he an- 
swer not at all, or if he say he chose to rely on his writ of 
error, Which is a writ of right, I see not how he is to be 
denied the justice he demands.” 

“ Whatever proceedings or facts the law or practice of 
the court requires to be placed of record or enrolled, constitute 
and form part of the record.” 1 Blackf., 16 and 40; 1 
Bibb, 304. 

The Supreme Court of Florida has, too, in more than one 
instance, considered and reviewed charges that were not 
excepted to and not presented in any bill of exceptions, and 
not presenting the evidence of having been given by the 
judge that is here afforded as to the charges complained of. 
See Fash vs. Clark and Ferris, 8 Fla., 19; Ib., 31; Ib.,33; 
and see 5 Fla., 423, 466, 470; 16 Ohio St., 348. 

“ The court fully recognize the doctrine that, upon a writ 
of error, it is its province to look beyond the bill of ex- 
ceptions and consider errors apparent upon the face of the 
record.” 5 Fla., 470. 
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If it were necessary, why, in view of our peculiar statute, 
might not these charges in favorem vite, being signed and 
attested by the judge, which is what gives force to a bill of 
exceptions, be treated as in the nature of a bill, in con- 
formity to the suggestion contained in Duggan vs. State, 
9 Florida. 

Your petitioner prays your honors to observe that he 
does not except now to all the charges because of error 
in the propositions of law they announced when given, but 
he complains here that the record shows error in the omis- 
sion of duty by the judge; an error, we repeat, that did 
not and could not appear to us until after the charges had 
been “ filed in the case” and had become “a part of the 
record.” 

Presuming that the jury knew the law, and supposing 
that they took the charges with them, may they not have 
disregarded them as not fulfilling the legal requirements ? 

The true doctrine must be, we venture to suggest, that 
whenever the record in a case involving the life or liberty 
of the citizen discloses that an error of any kind has been 
committed, a new trial must be awarded. His counsel may 
through inadvertance or ignorance have failed to remark 
the error at the time of its occurrance, but he should not, 
therefore, if it can be legally shown to the appellate court, 
forfeit his life or liberty. 

Unquestionably, it seems to us that the failure to perform 
any duty imposed upon him in the course of a trial for fel- 
ony, to the perfomance of which the defendant has a right, 
is error,and it was altogether unnecessary for the legis. 
lature to add such a statement to section 8, chapter 138. 
Such statement in the act made the omission no more nor 

no less an error. 

The authorities referred to in the opinion under con- 
sideration show that error apparent of record may be here for 
the first time complained of, ¢. g., where the oath is set 
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out and appears not to conform to that required by law 
albeit the defendant sat by, heard it, and took no notice of, 
or exception to it. So while the general rule is that in 
order to a review in the higher court of a charge of the court 
below touching its correctness, there must have been an ex- 
ception taken at the time it was delivered to the jury, when 
by the law the charge cannot otherwise get upon the record. 
Yet the rule is not universal. See Fash vs. Clark & Fer- 
ris, 8 Fla., 16. 

If it shall be finally determined that the record does not 
show that any charges were given, then your petitioner has 
great confidence that he will be able to show, by argument 
and authority, upon a rehearing, that the judgment should 
be reversed for error in not charging; and now respect- 
fully calls the attention of the court to the language of 
section 1, chapter 2096 and section 2: “It shall be the 
duty of the judge presiding to charge the jury * * * 
and the charge must be ‘ only upon the law,’ ” and must be 
in capital cases “ wholly in writing,” and must be “ signed 
and sealed,” and must be “ by him filed in the case and form 
a part of the record immediately after delivered.” 

There is no such language in this chapter as “ where the 
judge charges,” or “if he charges.” 

Chapter 138, section 8, revised and repealed by this chap- 
ter (2096) did contain such, or equivalent language as that 
last quoted, and did not make it “ the duty of the judge” 
in all felonies punished capitally “to charge wholly in 
writing ;” but did, like 2096, confine the charge to the law 
and provide “ that charges made by judges in all criminal 
cases shall be * * * filed in the case.” Writs of error 
being in all cases (criminal) writs of right and going to the 
entire record and the charge when made becoming part of 
the record, the latter clause of the said section was unnec- 
essary, and is meaningless, and hence was omitted from 
chapter 2096, acts. 
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The court in the opinion under consideration remark, 
(referring to chap. 188): “ The absence from the record of 
a,charge signed by the judge,a charge having been made, 
was under that section evidence of error for which a judg- 
ment might be reversed.” We ask why? and we hazard 
the answer, because the law required to be written and 
filed, and made part of the record, and the violation of the 
law would have been none the less error had not the stat- 
ute said so, and the statute saying so makes it none the 
plainer. 

These “ plain and positive requirements that cannot be 
disregarded,” according to Dixon vs. State, supra, have 
elsewhere been spoken of as “formalities” that may be 
waived by the parties. Southern Express Company vs. 
VanMeter. We shall not now question this proposition as 
applied to civil controversies involving property rights in 
which individuals alone are interested ; but we think it 
would be applied with great reluctance to a case affecting 
the life or liberty of a citizen in which the commonwealth 
is concerned. But in any case we do not readily perceive 
how these requirements can be dispensed with more readily 
than the formalities prescribed touching bills of excep- 
tion. The requirement of formalities in both instances 
is created by the same instrumentality—emanates from the 
same source. 

If the judge may, without error, omit one of these re- 
quirements or formalities, he may omit them all, and the 
statute becomes a dead letter. 

If the defendant may forfeit his life or his liberty by an 
implied waiver of one of these formalities or requirements, 
it is difficult to perceive why he may not thus waive any 
other “express and positive requirement ” or “ formality ” 
prescribed by law; but we know that some of these, e. g., the 
arraignment, trial by jury, &c., he cannot in felonies. 

If your honors shall grant to your petitioner a rehearing 
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he will not be without faith in his ability to show the court, 
that the evidence incorporated in the transcript ought to 
be considered in order to test the correctness of the charges, 
and to show that the judgment of murder in the second de- 
gree cannot be sustained, and thus enable the court to undo 
the great wrong to him, and the bringing shame upon 
the law, of a conviction of having committed a homicide 
“by an act eminently dangerous to others and evincing a 
depraved mind regardless of human life, although without any 
premeditated design to effect the death of any particular indi- 
vidual,” upon evidence not even remotely pointed to such 
an act, but simply showing an encounter with oneindividual. 

Your petitioner submits another reason why his petition 
should be granted, that the questions to be determined are 
mostly of first impression in this State, and it is of general 
interest that they should be finally settled upon the largest 
and most exhaustive consideration. : 

And your petitioner hopes that it will none the less com- 
commend his application to your consideration, if he shall 
invite your attention to the startling haste and rapidity 
with whiclt the proceedings in this case were conducted in 
the court below, as evidenced by the transcript, which may 
in great measure account for the omissions from the record, 
which have operated so gravely to his detriment; nor he 
trusts will he be deemed guilty of an impropriety if he 
here places upon the record the fact that neither Mr. Har- 
tridge nor Mr. Walker were of counsel for him in the 
court below. 

And your petitioner humbly begs the pardon of your 
honors if he has transcended the rule of the honorable court 
in the matter of the petition, pleading his awful situation 
caused by circumstances beyond his control, and due, doubt- 
less, 80 far as his counsel below were concerned, to the haste 
and excitement attending the conclusion of the trial and 
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the sudden adjournment of the court after the verdict was 
rendered. 

Suppose a case where section 8 had been violated in 
every respect, and thereupon a writ of error. The fact that 
the judge charges the jury need not appear of record unless 
reduced to writing, &c., and suppose it did not appear, 
where would be the evidence of the violation? There would 
be none. How then could it be made to appear of record ? 
The only way known to the practice would be to have the 
judge in some way certify it. But this he would not be 
bound to do, unless exception to-his failure had been taken 
at the time, and then the exception would have presented 
the error without the aid of the statute. 

Errors and exceptions have different technical significa- 
tions; the one is predicated of the record in the court 
above, the other goes to matter transpiring in the court be- 
low, and is taken to bring the matter on the record for as- 
signment of error, and this is the only office of an exception. 

GOTTSCHALK POTSDAMER, 
By John T. Walker, his Attorney and of Counsel. 


Tue Cuter Justice delivered the following opinion upon 
the petition for a rehearing : 


Upon considering the petition for a rehearing in this case 
and a review of the opinion already filed, we are still sat- 
isfied that we have conformed in our decision to the estab- 
lished rules of law prevailing here from the time ot the 
organization of this court, and in all the States excepting 
Pennsylvana. That rule is that where it is alleged that an 
error has been committed by the judge upon a trial, except 
in rendering a judgment upon demurrer or plea in abate- 
ment, motion to quash, change of venue, and the like, or 
in rendering final judgment, the record must show that an 
exception was taken to the action of the court. 
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The rule in Pennsylvania is that exceptions to the charge 
of the court may be tendered at any time before the de- 
livery of the verdict, and that a plaintiff in error may as- 
sign error in an opinion on any point material to the issue: 
appearing on the bill of exceptions, although the error was 
not particularized in stating the exceptions below. (1 
Bin., 38; 2 Bin., 308.) And the Justice in 1 8. & R., 304, 
said that the statute, (13 Edw. 1,) gave the bill of exceptions 
in order that the points determined should be introduced into: 
the record and decided on by the court of error. In 1806,. 
the legislature, without superseding the bill of exceptions,. 
provided still another practice for bringing opinions upon 
the record, that the judge should reduce the opinion to 
writing as given, with the reasons therefor, and file the same 
of record in the cause. 

The courts hold (53 Penn. St., 127) that any error appear- 
ing in the opinion or in the record might be assigned for 
error in the appellate court without an exception taken in 
the court below, that a writ of error goes to the whole re- 
cord, and if perchance any error appears therein it might 
be taken advantage of upon errors assigned even though 
no objection or exception was taken in the court below, and 
no opportunity given to that court to correct any mistake 
or inadvertence. To adopt such a rule in this State, where 
the practice has become established otherwise by the uni- 
form decisions of this court as firmly as though dictated 
by express statute, would be an act of judicial law making 
and repealing which we are not ready todo. The duty of 
courts is to decide causes according to established princi- 
ples and rules of law. That these differ in Pennsylvania 
with those in this State or in other States is due to the leg- 
islation or the early action of their courts, or both. 

Our law and practice are to the effect that where rulings 
and conduct of the court below do not violate fundamental 
rights, and no objection or exception be taken, the party 
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affected is held to have waived any right to surprise the 

court and opposing parties by starting an objection in the 

appellate court for the fist time. Without considering the 

ingenious and earnest criticism of the opinion filed, con- 

tained in the petition for a rehearing, we do not think it 

necessary to reiterate our convictions as there expressed. 
The petition is denied. 














INDEX 


TO THE 


SEVENTEENTH VOLUME FLORIDA REPORTS. 





ABATEMENT. See “ Plea in Abatement.”’ 

ABETTORS. See Criminal Law, 19. 

ACCESSORY. See Criminal Law, 19, 

ACCOUNT. See ‘‘Administrators and Executors,’’ 11, 12, 14. 15, 16,15 ; 
Books of Account ; Guardian and Ward, 2; Trusts and Trustee, 
6, 7, 8. 

ACQUITTAL. See Criminal Lav, 22, 27, 28; Statute of Limitations, 2. 

ACTION. See Bilis of Particulars ; Contracts, 1, 2; Trespass, Ver- 
dict. 

ADMINISTRATORS AND EXECUTORS. See Courts (Circuit, 3,) 
(Probate and County); Evidence and Witnesses, 9, 16,18; Guardi- 
an and Ward, 2; Judgment, 6; Non-Claim ; Statute uf Limita- 
tions, 8, 10, 11, 12, 13 ; Trusts and Trustees, 2, 5, 8. 

1. Where a grant of letters of administration is collaterally assailed, 
whether an appraisement was made or whether the party apply- 
ing for the letters failed to allege in a petition that he was twenty- 
one years of age, are immaterial in a case where the necessary 
jurisdictional facts are stated in the pleadings bringing the mat- 
ter before the court, or appear on the face of the record. Under 
the statutes of this State, the Judge of Probate had a general 
and exclusive jurisdiction in the matter of granting letters of 
administration. In this case, the death of the intestate, pos- 
session at the time of death of goods, chattels and lands in the 
county in which the letters were applied for, and that the intes- 
tate had a mansion house in that county, are alleged in the peti- 
tion, or appear in the record, and ‘his is sufficient. Hmerson vs. 
Ross’ Hxecutriz, et als., 122. 

2. Where a person entitled to distribution of the estate in the order 
of consanguinity applies for letters of administration, a previous 
publication of citation is not required. Jd. 

8. The oath of an administrator is properly filed in the office of the 
Judge of Probate. Id. 
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4. Under the statutes of this State regulating the sale of lands by 


administrators under an order of the Probate Court to pay debts, 
no petition was required. A failure to file a petition, or the fil- 
ing of a petition failing to set up the necessary jurisdictional 
facts, is immaterial. Where notice of intended application is 
given, as required by statute, and the court in its order of sale 
finds and recites the existence of the jurisdictional fact, and the 
record discloses jurisdiction, it is sufficient, and the deed is not 
void for want of power shown. Id. 


5. The recorded deed of an administrator upon a sale of the lands of 


a deceased intestate for value and without notice, will vest a 
good title as against a prior unrecorded deed of the deceased 
intestate. Jd. 


6. An administrator in this State has the right of entry into and the 


right of possession of the real estate of his intestate, and can 
maintain ejectment. His right to recover follows his right to 
rents and profits, and because lands are assets in his hands with 
a power to cultivate the same. The basis of his action is the 
title of his intestate. His estate, interest and power, after re- 
covery, is limited by the incidents and duties which the law at- 
taches to him, and with which his possession is surrounded. 
Sanchez, Administrator and Administratriz, vs. Hart, 507. 


7. When it appears that there were two executors against whom 


judgment was rendered and execution issued, and the execution 
is destroyed, notice of an application to re-establish the writ, 
served upon a personas executor of one of the defendant execu- 
tors and ‘‘as such executor of the estate of the first testator,” 
without it appearing that the co-executor of the first testator 
had died or renounced or been removed, is not such notice as 
will bind the estate of the first testator or authorize an order 
re-establishing the lost execution. Hart's Executor vs. Smith, 767. 


8. When one of several executors dies the executorship devolves 


upon the survivors, and no interest therein devolves upon the 
executor of the deceased executor, but upon the death of the 
survivor his executor becomes the executor of the first testator. 
Ta. 


9. An administratrix is entitled as widow, having elected a child’s 


part, to one-half of an estate. The father of her husband is en- 
titled to one-half. Under such circumstances the administratrix, 
without the order of a court of competent jurisdiction, cannot 
distribute the estate. An instrument purporting to assign to 
each their respective interests, having no words of conveyance as 
between each other, may be effective in equity when assented to 
by the parties asa contract toconvey. It does not vest the legal 
title in either party. McRae v. McMinn, 876, 
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10. After the expiration of six months from the taking out of letters 
of administration the administrator may be compelled to make 
distribution upon the persons entitled giving bond and security 
to refund a due proportion of any debts or demands which may 
afterwards appear against the estate, and all costs which may 
be awarded on the same ; provided such debt or demand appears 
within two years after granting letters of administration. The 
practice in such cases is to make the execution of the refunding 
bond a condition precedent to the payment of the distributive 
share. Sanderson’s Administrators v. Sanderson, 820. 


11. The general rule of accounting in such cases, as heretofore an- 
nounced by this court, (5 Fla., 556,) is that interest at the rate 
of eight per cent. will be charged, the interest upon the balance 
found at the beginning of a year to be carried into the balance 
struck at its close, computing interest for the next year upon the 
whole, no interest being computed upon the sums when re- 
ceived. Td. 

12. An administrator upon a solvent estate, upon his qualification, 
should pay the debts and wind up the estate as soon as practica- 
ble. Investments in mortgage securities, not approved by the 
Probate Court, are unauthorized. When such investments are 
made, the heir may take such as he desires and reject those not 
acceptable tohim. The administrator may be charged with such 
amounts of interest or principal as he has actually collected on 
the rejected securities in his annual returns, in which event he 
will be charged with only simple interest on the balance of prin- 
cipal for the time during which interest was not collected ; or, at 
the option of the heir, the administrator may be charged with 
the principal sum invested in the rejected security, with annual 
rests as prescribed for his general accounting. Id. 

13. An exhibition or presentation of a claim to the administrator, 
within the limitation of one year from the issuing of his letters, 
(section 15, chapter 1869, laws,) stops the running of the statute 
of non-claim, as well as the statute limiting the time for actions 
against an administrator. The creditor is not obliged to reduce 
his claim to judgment. What constitutes an exhibition within 
the meaning of the statute, considered and defined. Jd. 

14. The general rule is that an administrator may or may not plead 
the general statute of limitations against a claim not barred in 
the lifetime of the intestate and otherwise justly due. This rule, 
however, is not applicable to statutes in terms limiting the time 
in which an action may be brought against him in his representa- 
tive capacity as administrator. He should be charged with all the 
debts paid which were barred by such statutes. Section 15, of 
the act of February 27, 1872, chapter 1869, laws, is such a stat- 
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ute. The terms, ‘“‘after the oxpiraticn of that time,”’ in the 
section referred tc, considered and explained. A majority of 
the court hold that where n»tice calling in claims under the stat- 
ute of non-claim had been given antericr to the passage of the 
act prescribing the limitation of ene year, the limitation of one 
vear does not cperate. Jd. 








15. Upon an accounting in the master’s oflice between the distributee 
and the surviving partner of the intestate, on account of the part- 
nership transactions, the surviving partner, who is administrator, f 
is chargeable with only simple interest upon sums found due by 
him ; also in like manner if the balance is found against the es- 
tate, it is charged with simple interest only. Jd. 

16. An administrator of a solvent estate has a right in this State to 

retain a debt due himself uot barred in the lifetime of the intes- 

tate or at the date of the issuing of his letters. It is not neces- 
sary that he should file his claim with the Judge of Probate, or 

present it to himself, to save the operation of the statute of limi- 

tations or the statute of non-claim. Upon final settlement he 

has a right to have his claim satisfied, if it is not of such a char- 

ter as a presumption of payment will operate. Id. 


17. Where the fair presumption and ccnclusion from the evidence is ) 
that an administrator, who was the surviving partner of the in- 
testate, did net at the commencement of the suit know of the 
reception of moneys cn partnership account by the deceased, and 
the lapse of time has not been sufficient to make it a stale claim, 
no presumption uf payment arises. Jd. 

18. Under the statutes cf this State an administrator asserting his 

f own claim ayainst the estate in the master’s cffice stands in the 

i relation of any other creditor, so far as testifying tu transactions 

and communications had by him with the deceased in reference 

ce his own debt is concerned. He is disqualified except as to 
matters to which the distributee is examined on his own behalf. 

As to the claira of any other creditor against the estate, he is a i 

competent witness to transactions and communications with the 

deceased intestate. Id. 

|! 19. Wherever either heir or distributee puts the administrator to proof 

of a voucher regular and proper on its face, the payment of which 

is sworn to by the administrator, such heir or distributec, in the 
event the claim is established, should be charged with all costs 
attending such proof. Jd. 








20. When it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows tha: his grantor purchased at an 
administrator’s sale in 1864, and, in connection with the admin- 
istrator’s deed, shows a deeree cf the Probate Court ordering 
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the sale, upon petition for such sale for the purpose of distribu- 
tion and payment of debts, a citation tc persens interested in the 
estate will be presuimed until the contrary is shown, especially 
when it appears that the heirs acquiesced in and ratified the sale 
at the time, an the purchaser aud his grantee has had the un- 
disturbed possessicn under sucu sale and deed for ten years. 
Wilson v. Matheson, 630. 
AMENDMENT. 
Or City OrprnANcES. See “‘ City of Jacksonville,” 2. 
Or PLEADINGS. See Criminal Law, 18 ; Pleadings (Law) 4, 16 ; (H¢- 
uity) 12. 
APPEALS. See Appellate Practice ; Judgment, 10. 

1. Appellant failing to file a copy of the record on the first day of the 
term of this court, in accordance with the statute, the appeal 
will be dismissed upon appellee’s producing the certificate re- 
quired by the rule. It is no answer to such motion to say that 
no final judgment has been entered in the Circuit Court. Wel- 
ster vs. Barnett, 119. 

2. Where the papers on file fai) to show that an appeal was perfected 
or that a writ of error has been issued, the cause will be dis- 
missed, no application being made to supply the record. Orange 
County High School vs. Sanford, 120. 

3. Where a deed purporting to have been execured under a power 
of a public and statutory nature is sought to be used in evidence, 
the power should be shown, and where the power is the order of 
a court of special and limited jurisdiction, and the record of the 
order or decree is presented, the question whether the deed was 
void for want of jurisdiction in the court to make the order or 
decree is a question of law for the court and not for the jury. 
Where, hewever, the opposite party, upon the introduction of 
the deed without the power, makes no objection, introduces sub- 
sequently the record of the order of the court, fails to ask the 
court to pass upon the sufliciency of the deed, relies upon in- 
structions of the court covering the subject matter given at his 
request, and leaves the entire question to the jury, he cannot 
object to this action for the first time in an Appellate Court. 
The question here upon sueh an appeal is whether, upon the ev- 
idence, the finding of the jury was erroneous, Hmerson vs. Ross’ 
Evecutriz, et als., 122. 


4, An assignment of error to the effect that the charge of the court 
is conflicting, coupled with a failare to point out or suggest the 
precise nature of the conflict, no exception upon this ground 
being made upon the trial, and no conflict appearing to the court, 
is not available. Jd. 
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5. Where the.charge of the court is principally as requested by the 
appellant, there is no exception of a general character to the 
other charges given, the appellant fails to point out any error 
and there is none to his prejudice apparent to the court, a gen- 
eral assignment of error that the verdict is contrary to the charge 
of the court is not available. Jd. 


6. Where proceedings of the court alleged to be erroneous do not 
affirmatively appear of record, but only by way of recital ina 
motion of counsel which was denied, this court will not assume j 

° that such proceedings were actually had, and will not review a 
fact so recited. Counsel objected to the trial of a prisoner upon 
a certain count of an indictment on the ground that at a previous 
trial the count had been withdrawn; and a motion for a new 
trial was made upon the same ground and denied, but the record 
did not show that there had been a previous trial or waiver of 
the count, and upon error it is held that the question is not pre- 
sented by the record. McNealy and Roulhac vs. State, 198. 


7. Where it is clear, laoking to the statutes regulating the terms of 
Circuit Courts, that a bond given in an appeal from a judgment at 
law was executed more than thirty days after the session of the 
court at which the judgment was rendered, the appeal will be ) 
dismissed. Benbow vs. Marquis, 236. 

8. An appeal will be dismissed where there is from term to term a 
continued and persistent failure to file a petition of appeal. Hi//, 
et ux., vs. Westcott, 280. 

9. No particular form of words is required by the statute or rules in 
taking an appeal from a decree in chancery. It is sufficient if 
the entry or notice of appeal shows that an appeal was intended. 
Bauknight vs. Sloan & Co., 281. 


10. A bond is not required in an appeal in chancery except to make 
the appeal operate as a supersedeas. Id. 

| 11. Where the record discloses objections to interrogatories not acted } 

upon by the court, and there is no motion to suppress the depo- 

sitions, or other like action by the party, or any action by the 

i court, the objections must be treated as abandoned. Jenkins et 

uz., v8. Merritt, 304. 
12. An appeal from a final decree in a case in chancery commenced be- 
fore the Code, but decided after its repeal, opens for considera- 
tion all prior interlocutory orders or decrees connected with the 
merits jof the final decree. Hyer’s Executors vs. Caro’s Execu- 
triz, 332. 

13. In chancery causes, in cases involving matters of account, where 
the books, or extracts therefrom, used before the master in 
stating an account, are not in the record certified to this court 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


it is not the practice of this court to affirm a decree upon the 
presumption that the books contained evidence of independent 
facts in addition to what is reported or referred to by the mas- 
ter. Id. 

No appeal can be taken until after the entry of final judgment in 
a suit at law. Coons vs. Harllee, 484. 

Every paper considered by the Circuit Court in its action, whether 
it was properly considered or not, should be in the return to this 
court. A certiorari will be awarded to bring up evidence alleged 
to have been considered upon a motion in arrest of judgment. 
Sedgwick v. Dawkins, 555. 

An appeal will be dismissed at any time during the term if it is 
discovered in a case at law that there is no final judgment in the 
record. Sedgwick v. Dawkins, 556. 

If a party, after a judgment upon demurrer against him, amends 
his pleadings so that an issue is formed which is tried by a jury, 
he waives all exceptions which he might have taken to the judg- 
ment on demurrer, and will not be permitted to assign them for 
error in this court. Mayo and Stokes v. Keyser’s Hxecutrizx, 744. 


Counsel filing a brief as to one only of his assignments of errors 
and failing to embrace in his brief anything else, abandons the 
other errors assigned, and, as a matter of right, cannot require 
this court to consider them. Southern Express Company v. Van- 
Meter, 783. 

That the judge permitted leading questions to be asked a witness 
is the exercise of a discretion not reviewable in this court upon 
writ of error. Id. 

While it is within the power of this court to consider points made 
here for the first time, if raised by the pleadings and proofs, yet 
care must be taken that neither party be permitted to surprise 
or mislead his adversary, or to make objections which, if made 
in the Circuit Court, might have been obviated. Hence, where, 
in the petition of appeal and original brief of appellant, there is 
no objection to an account passed by the master upon the ground 
that the items thereof were not proved, and there is nothing in 
the record to show that such an objection was made in the Circuit 
Court, this court will not consider such objection urged ina 
supplemental brief. Sanderson’s Administrators v. Sanderson, 820. 


21. If a party desires to have the ruling by the court upon the de- 


murrer reversed he must not plead over, but take his appeal 
from the final judgment perfected upon the demurrer. Mayo 
and Stokes v. Keyser’s Executriz, 744. 


22. In common law actions the evidence taken upon the trial is no 


part of the record, unless made so by bill of exceptions. In 
59R 
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chancery causes all of the evidence taken is a part of the record 
without the formality of a billof exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference tc facts which should appear 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be suppled by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Executors v. Caro’s 
Executrix, 332. 

23. An application for a continuance is addressed to the sound discre- 
tion of the court, and theaction of the court will not be reviewed 
unless palpable unfairness is shown. McNealy and Roulhac vy, 
State, 198. 


24. This court cannot determine that the court below erred in denying 
a new trial upon certain specific grounds, unless the grounds are 
stated in the motion as made. Pottsdamer v. State, 895. 


APPELLATE PRACTICE. See Appeals, Assignments of Error, Bill 
of Exceptions, Brief of Counsel, Charge of Judge to Jury, 4, 5, 
6, 10, 11, 12, 16, 17, 18, Costs, Courts and Judyes, (Supreme 
Court,) 1, Criminal Law, 12, 23, Exceptions, New Trials, 8, 
Petition of Appeal, State, Verdict, Writ of Error. 

ARREST OF JUDGMENT. See Criminal Law, 20; Judgment, 10; 
Jurors and Jury, 3. 


If the verdict of a jury ina criminal case is clearly against the law 
and the evidence, the court should grant a new trial, but if the 
indictment is fatally defective, judgment should be arrested after 
verdict. Snowden vs. State, 386. 


ASSAULT WITH INTENT TO KILL. See Criminal Law, 25. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 22, 
26. 


ASSAULT WITH INTENT TO ROB. See Criminal Law, 22. 
ASSESSOR OF TAXES. See Schools, 3. 


ASSIGNMENT OF ERRORS. See Appeals, 4, 5, 17, 18, 19, Charge 
of Judge to Jury, 4, 10, 16. 


ATTACHMENT. 
1. Where a plaintiff procures a writ of attachment upon ground 
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stated in his affidavit, that defendant was indebted to the plaintiff 
upon contract, that the debt was actually due, and that the affiant 
had reason to believe that the defendant would fraudulently 
part with his property before judgment could be obtained ; and 
upon defendant denying on oath the several allegations in the 
affidavit, the issues to be tried, upon application to dissolve the 
attachment, are : whether the defendant was indebted as alleged, 
and whether the afiant had reason to believe that the defendant 
would fraudulently part with his property, &c. Meinhard Broth- 
ers & Co. v. Lilienthal, 501. 


2, Where the plaintiff’s proofs upon such trial are such as to show 
that the conduct of the debtor, his manner of conducting his busi- 
ness, transferring leads of goods from his store to his residence, 
having goods shipped in the name of his clerk, studiously avoid- 
ing the creditor or his attorney, and the like, are such as would 
induce a prudent business man on learning the facts to ‘suspect 
and believe that defendant would part with his property fraudu- 
lently before judgment could be recovered against defendant, and 
these proofs are not contradicted by defendant’s evidence, a ver- 
dict in favor of defendant is against the law and the evidence, 
and should be set aside and new trial granted. Jd. 


ATTACHMENT FOR WITNESSES. See Zvidenceand Witnesses, 17. 


ATTORNEYS AT LAW. See Appeals, 18, 20; Judgments, 2. 


1. Attorneys at law, who are partners in the practice of their profes- 
sion, and not partners in trade, according to mercantile law, have 
no implied authority to become parties to negotiable instruments 
and to bind the firm thereby, unless such authority is given by 
the terms of the partnership, or expressly given or recognized 
by both, or may be implied from the general habits of the part- 
ners in their business transactions. Friend v. Duryce, 111. 

2. Under the Constitution of the State of Florida the Legislature 
has the power to levy a license or occupational tax upon lawyers. 
Young v. Thomas, 169. 

3. One member of a firm is entitled to participate in sums received 
for professional services by the other member of the firm, not- 
withstanding the party paying the money swears no such sum 
was due, he, the party paying, having since its payment waived 
all right to its recovery against the firm and the member receiv- 
ing it. Sanderson’s Administrators v. Sanderson, 820. 


4, One of two partners, as attorneys at law, has no right, in the ab- 
sence of a special contract or custom, to share in sums realized 
by the other as commissions for sales of stock in a railroad com- 
pany ; nor can he share in sums realized for services other than 
those which belong to their professioni relations. Where he 








926 INDEX. 


ATTORNEYS AT LAW—( Continued.) 


alleges that a sum was realized by his co-partner for professional 
services, the burden of proof is upon him to establish it. J, 


BASTARDY. 4 
1. The sums which the Circuit Court is authorized to condemn a 
party to pay in proceedings in bastardy towards the support of 
his child, are not debts within the meaning of the organic limi- 
tation that ‘‘no person shall be imprisoned for debt except in 
ease of fraud.’’ Zz-Parte J. C. H., 362. 


2. The statute regulating this special proceeding authorizing the 
court to require the father to give bond for the payment of such 
sums, it is within the power of the court to direct a party to re- 
main in the custody of the sheriff, and to be imprisoned until 
compliance with its order. Id. 

3. Inability to obtain the bond, insolvency of the party, and other 
like circumstances not involving any question as to the power of 
the Cireuit Court, are matters of which, upon a habeas corpus, 
we cannot take cognizance. If they justify any action, that ac- 
tion must be by the Circuit Court. Id. 


BILL OF EXCEPTIONS. See Appeals, 22; Charge of Judge to Jury. 
12. 

1. A bill of exceptions appearing in the record to have been signed 
after the expiration of the term at which the trial was had, and 
no order extending the time therefor having been made during 
term, will not be considered. Webster vs. Barnett, 272. 





2. A bill of exceptions is a simple history of the case as tried, and 
should contain nothing more nor less than the facts as they ap- 
peared from the commencement of the trial until the final judg- 
ment. All objections, rulings of the court and exceptions there- 
to, should appear in the body of the bill in their proper and ap- 
propriate place, and will not be considered if upon separate 
pieces of paper made and filed subsequent to verdict, or in cases 
of motion for a new trial, or in arrest of judgment after the final 
judgment. Gallaher vs. State, 370. 


3. A bill of exceptions appearing to have been signed by the Judge 
after the expiration of the term, without an order having been 
made extending the time for preparing the same, is a nullity. 
Potsdamer vs. State, 895. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. See Aftor- 
torney at Law, 1; Garnishment, 1 and 2; Practice (in Circuit 

Court, Law,) 1, 2, 3. 
1. As between a bona fide holder for value of a negotiable promissory 
note transferred before due and the maker, a plea of want of 
consideration, or fraudulent consideration, constitutes no de- 
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fense to an action on the note, unless notice of the facts consti- 
tuting such defense, at or before the transfer, is brought home 
to the holder, and a plea which does not allege notice is bad. 
Hancock and Mills vs. Hale, 808. 

2. A non-negotiable note, secured by mortgage, in the hands of an 
assignee for value before it is due, is subject to the equities ex- 
isting between maker and payee. Reddish vs. Ritchie, 867. 


BILL OF PARTICULARS. See Pleading (Law), 4. 
BONDS— 
I. APPEAL. See Appeal, 7, 10; Writ of Error. 
II. Bastarpy. See Bastardy, 2, 3. 
IfI. CoLLEcTOR OF REVENUE. See Principal and Surety, 1, 2, 3, 4. 
IV. Cost. See Costs. 
V. Guarpians. See Guardian and Ward. 
VI. Municrpat. See City of Jacksonville, 1, 3. 
VII. SupersEeDEAS. See Appeal, 10. 
VIII. Writ or Error. See Writ of Error. 


BOARD OF CANVASSERS—STATE, &c. See ‘‘Hlections and Elec- 
tion Returns.”’ 

BOARD OF PUBLIC INSTRUCTION. See Schools, 1, 2, 4, 7, 8, 9, 10. 

BONA FIDE PURCHASER. See Bills of Exchange and Promissory 
Notes ; City of Jacksonville, 3; Vendor and Purchaser, 6, 7. 

BOOKS OF ACCOUNT. See Hvidence and Witnesses, 1, 2, 3, 4. 

BRIEF OF COUNSEL. See Appeals, 18, 20. 

CERTIORARI. See Appeals, 15. 


CHANGE OF VENUE. 

1. An application for a change of venue is addressed to the sound 
discretion of the court, and unless it appears that the court acted 
unfairly and abused its discretion, there is no error. McNealy 
and Roulhack vs. State, 198. 

2. The great respectability and influence ‘of prosecuting witnesses in 
a criminal case, no undue influence having been exerted by them 
to create a prejudice against the accused, is not good ground for 
a change of venue. Id. 

3. Nor is it good ground for changing the venue to another county 
that the people of a county are prejudiced against persons 
charged with certain crimes, there betng no allegation ef any 
special prejudice against the accused. Id. 

4. Where, upon a stipulation being filed that the Judge should trans- 
fer a cause pending in the Circuit Court of one of the counties in 
his circuit to another particular circuit, designating it, and that 
the cause be heard and decided hy the Judge of the latter circuit, 
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an order is made by the Judge of the former circuit that the 
cause be referred to the Judge of the latter circuit, but the or- 
der is silent as to changing the venue or transferring the cause 
to any county in such circuit ; Held, That no change of venue 
was effected, but the venue and record remained in the former 
court, and that upon a trial thereof and rendition of a final de- 
cree by the latter Judge and the transmissal of the papers to the 
clerk of the former court and the entry of the decree by him, 
the decree is the decree of that court, and an appeal should 
properly be taken from it as the decree of such court. Bank- 
night, et al. vs. A. M. Sloan & Co., 281. 


5. When the place of trial is changed from one county to another, it 
must be done in the manner provided by law, in order to give the 
court held in the county where such trial is had jurisdiction of 
the case, and such proceedings must appear in the record. Cur- 
ry vs. State, 683. 

6. When the judge is of the opinion that it is impracticable or inex- 
pedient to forma grand jury in any county for reasons men- 
tioned in sub-chapter 13, section 14, of chapter 1637, laws of 
1868, to make it lawful for the grand jury of any other county in , 
the same circuit to indict any person for any offence committed 
in the county first mentioned in said section, such opinion of the 
judge should be embodied in an order and made a part of the 
record in the case. Id. 





7. The statute regulating a change of venue upon affidavit setting 
up a fear that a party will not receive a fair trial on account of 
the judge ‘‘ being prejudiced ”’ limits the power of the court to 
one removal; a second change of venue being unauthorized, 
consent or waiver of errors cannot give it validity. Johns’ Hxec- 
utors vs. Johns, 806. 


CHARGE OF JUDGE TO JURY. See Appeals, 5,6; New Trial, 3, 5. 
1. It is no error to permit the jury to take with them to their consul- 
tation room the charge of the court, nor is it error to recall the 

jury, withdraw from their consideration erroneous instructions, 

and in lieu thereof to give additional ones. Coleman vs. State, 206. 





2. The original charge having been properly signed and sealed, the 
court recalled the jury, struck out certain of his instructions 
which had been excepted to, and gave others in writing in place 
thereof; Held, That those given in place of those stricken out 
must be considered as only amendments to the original charge, 
and that they became a part of such original charge. Id. 

3. The statute of 1877 (chap. 2096) requires that when either party 
shall present to the judge written instructions on points or ex- 
ceptions arising during the trial, praying that they be given to 
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CHARGE OF JUDGE TO JURY—(Contjnued.) 
the jury, the judge shall declare to the jury “in writing his 
ruling thereon as presented and pronounce the same to the jury 
as given or refused ;”’ and the judge is also required to sign and 
seal such instructions as given-or refused, and file the same in 
the case ; Held, That a non-compliance with these statutory re- 
quirements was error. Baker vs. State, 406. 


4, The charge of the court should be confined to the law of the case 
and to the issues made by the pleadings, so that the jury be not 
misled, but error cannot be assigned upon an erroneous or imma- 
terial charge, unless excepted to at the proper time. Meinhard 
Brothers & Co. vs. Lilienthal, 501. 


. A general exception to the charge of the judge to the jury is not 
available on error, if any one of the propositions contained in 
such charge is correct. Burroughs vs. State, 643. 


6. During the trial the counsel for the defendant reduced to writing 
and gave to the judge a proposition he desired him to embody in 
his charge to the jury. Subsequently in charging the jury the 
judge neglected to give such proposition, or the substance there- 
of, te the jury. Defendant’s counsel did not call the attention 
of the judge to such request, and failed to note an exception ; 
Held, That defendant’s counsel abandoned his request, and that 
there was noerror. Id. 


a 


7. Judges of the Cireuit Courts of this State may charge juries try- 
ing felonies not punishable capitally, and misdemeanors, orally ; 
unless before the evidence in the case is closed the State’s attor- 
ney, or the attorney or attorneys for the defendant or plaintiff, 
or the parties themselves, shall, in writing, request such judge 
to charge the jury in writing. (Chapter 2096, Laws 1877.) Jd. 

The judge having refused to give instructions asked for by the 
defendant, and having given oral instructions, subsequently and 
before the jury retired gave the jury written instructions offered 
by the plaintiff, saying to the jyry that the written instructions 
thus given were substantially the oral instructions he had given, 
and that he adopted them as the instructions of the court. This 
is a compliance with the statute (chapter 2096, laws,) requiring 
charges in cases of this character to be wholly in writing. South- 
ern Express Company vs. VanMeter, 783. 

9. If the charge given by the judge covers the entire case, and sub- 
mits it properly to the jury, he may refuse to give other:instruc- 
tions. Jd. 

10. A party cannot, by his silence in the Circuit Court, waive the fail- 
ure of the judge to put his instructions in writing, or tosign and 
seal them, or to do other things of this character ; and, after 
having had his chance before the jury, urge upon a motion fora 


D 
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CHARGE OF JUDGE TO JURY—( Continued.) 


new trial, or here, for the first timc, the omission as error ; he 
mnst except before the jury retires. The case of Baker vs. The 
State, 16 Fla., 410 explained. Jd. 


11. Chapter 2096, laws, is a revision of the statutes regulating charges 


to juries ; it covers all cases, civil and criminal ; it repeals section 
8 of the act of January 4, 1848, chapter 138, laws, and all of the 
act of January 3, 1848, chapter 140, laws. Jd. 


12. If the instructions of the court are signed and sealed by the judge, 


they become a part of the record ; but in order to review here 
any exception taken to them, the exception must be authenticated 
in a proper manner by a bill of exceptions, embracing so much 
of the proceedings upon the trial as is necessary for the consid- 
eration of the exception taken. Jd. 


13. In a criminal prosecution, not capital, it is not required of the 


judge to deliver his charge, or to give his rulings upon instruc- 
tions asked for by counsel to the jury in writing, unless the 
request so to charge is made by counsel or parties in writing be- 
fore the close of the testimony. Construing chapter 2096, laws 
of 1877. Sherman vs. State, 888. 


14. It is not error if the judge refuse to give instructions asked for, 


howeves pertinent, if the same in substance and effect has already 
been given by him to the jury. Jd. 


15. It is not necessary for the judge to read to the jury the instructions 


asked for by counsel when he refuses to charge as requested. It 
is only required in such case that he give his ruling thereon as 
** refused,’’ without informing the jury what is contained in the 
instruction prayed for. Jd. 


16. The statute of 1877, chapter 2096, requires charges by the court 


to the jury, and the ruling of the judge upon instructions pro- 
posed by counsel to be in writing and signed and sealed by the 
judge, and filed immediately after delivered, when they form a 
part of the record. In order to assign error thereon in the appel- 
late court, either as to the substance of the charge or the ruling 
of the judge, or the omission of the judge to sign and seal the 
same, exceptions must appear by the record to have been duly 
taken by a party or counsel to any error or omission or refusal 
of the judge. Potsdamer vs. State, 895. 


17. The eighth section of chapter 138, laws of 1848, was repealed by 


the act of 1877, chapter 2096, the latter being a revision of the 
law on the subject matter. Id. 


18. An exception to the substance of a charge or ruling of the court 


upon instructions, duly taken and appearing in the record signed 
by the judge, will be considered, though the charge or instruc- 
tion is not sealed. Jd. 
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“CHILD’S PART.” See Administrators and Executors, 9; Deseents ; 
Pleading, (Hquity,) 9. 


CIRCUIT COURTS AND JUDGES. See ‘‘ Courts and Judges.”’ 


CITATION. See Administrators and Hrecutors, 2, 20; Courts and 
Judges (Probate and County) 2. 


CITY OF JACKSONVILLE. See Constitutional Law, 8. 


1. The City of Jacksonville has, under its charter, the power to issue 
bonds for municipal purposes. The drainage of creeks, swamps 
and ponds around the city, the laying of streets, and the con- 
struction of sewers and water-works, are methods by which the 
health, convenience and comfort of the residents of the city are 
directly affected, and are municipal purposes. Greeley vs. City 
of Jacksonville, et. al., 174. 

2. Neither the Constitution of this State, nor the charter of the city 
of Jacksonville, prescribes any particular form in which the 
amendment or repeal of an ordinance is to be had. To the ex- 
tent that the provisions of a subsequent ordinance are plainly in 
conflict with a former one, the former is repealed by implication. 
Ta. 

3. As against a bona finde holder for valuable consideration of bonds 
of the character authorized by the charter of the city Jackson- 
ville, and the action of its council, to be issued in this case, ir- 
regularities in the matter of giving notice of the election authoriz- 
ing their issue is not available, nor is the fact that an extended 
record of the ordinances authorizing such bonds was not made 
at the time effective to relieve the city of its obligations, even in 
a direct proceeding against such issue before the bonds reach 
the hands of a bona fide holder for value. If it appears that 
such action was taken by the city it is sufficient. Id. 


CLERK OF CIRCUIT COURT. See Judgment, 3, 4, 5. 
CODE, CIVIL. See Practice. 


COLLECTOR OF REVENUE. See Principal and Surety, 2, 3, 4; 
Taxation and Tazes, 1. 


COMMON CARRIERS. 


1. An express company belongs to that class of carriers who under- 
take to make a personal delivery of the goods to the consignee. 
It is held to great strictness in the performance of this duty. 
Such company, although it may not have been the first carrier 
to which the package was delivered, yet if its line extends to the 
point of destination, and it receives the package, its duty is to 
make personal delivery in accordance with the address on the 
package, and if it is delivered elsewhere than as addressed, or toa 
wrong person, the company is liable for a consequent loss. In 
this case a party forged a telegram in the name of another per- 


a 
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COMMON CARRIERS—( Continued.) 


son, requesting a national bank to forward to Gainesville, Flor- 
ida, five hundred dollars to this other person ; upon the tele- 
gram being received, and the agent of the other person giving 
his note for the money (which was subsequently paid,) the na- 
tional bank forwarded the money as desired by express. The 
express company delivered it to the sender of the telegram. 
The agent making the delivery knew that the party was a stran- 
ger who had just arrived in town. The keeper of the hotel, 
with whom the stranger lodged, called with the stranger for the 
package and treated him as the party to whom it was addressed, 
but there was no identification or request by the agent for an 
identification; Held, That while the hotel keeper may have 
been a person known to the agent as a man worthy of trust and 
confidence, the company was liable for the loss occasioned by the 
delivery to the wrong person. Southern Express Co. vs. Van- 
Meter, 783. 


CONDITIONS. See Wills, ; Mortgage, 5, 11. 
CONSTITUTIONAL LAW. See Attorneys at Law, 2; Bastardy,1; City 


3, 


ch) 


of Jacksonville, 2; Domicile ; Elections and Election Returns, 14, 
16 ; Homestead, 1, 2,8; Pleading, (Law,) 18 ; Prohibition, 2. 

The courts have no power to control the action of the Governor in 
the discharge of any duty pertaining to his office under the laws 
of the State. State, ex rel., vs. Drew, 67. 


. The issuing of a commission or a certificate of election, required 


by law to be issued by the Governor, though ministerial in its 
nature, is yet anexecutive act pertaining to his office as the Chief 
Magistrate of the State. Jd. 


. Each department of the government of the State is independent 


of the other in the performance of its own duty, and one cannot 
control the other in such performance without destroying this 
independence. Jd. : 


. The person of the Governor is subject to the process of the courts 


sonly in reference to private acts, and acts not pertaining to exec- 
utive functions imposed by the Constitution or laws. Jd. 


. In respect to his executive duties as Governor, he alone may judge 


of the manner in which he will perform them, and the judicial 
department may determine the effect of acts performed. Jd. 


. Chapter 2092 of the Laws of Florida, approved February 7, 1877, 


providing that ‘‘every misdemeanor of which the Circuit Court 
shall have jurisdiction may be tried upon presentment or indict- 
ment by a grand jury, or upon information filed by the State At- 
torney, or the duly authorized prosecuting attorney of the Circuit 
Court,’’ is not in conflict with sections 8 and 19 of the Declaration 
of Rights. King vs. State, 183. 



































INDEX. 933 


CONSTITUTIONAL LAW—( Continued.) 


7. Infamous crimes are defined to be such as subject a man to in- 
famous punishment, such as disqualify him from being a wit- 
ness. Id. 

8. Under the statutes in force in this State anterior to 1879 two classes 
of municipal corporations were established : first, a city to con- 
tain at least three hundred registered voters ; second, a town to 
contain less than three hundred registered voters. A statute of 
1879 created a third class, to contain sixteen hundred or more 
registered voters, leaving it discretionary with all cities having 
that number of voters to become a city of the third class, or to 
remain a city under the preceding statutes. The class created 
by the act of 1879 was to have powers and privileges different 
from the powers conferred upon the other classes ; Held, That 
the statute of 1879 was a statute ‘‘regulating municipal busi- 
ness ’’ within the meaning of Sec. 17, Art. IV. of the Constitu- 
tion ; that such alaw must be “ general and of uniform operation 
throughout the State,’ (Sec. 18, Art. [V., Con.); that this stat- 
ute was unconstitutional in that it wanted such ‘‘ uniform opera- 
tion throughout the State,”’ and also because it could not consti- 
tute a part of a ‘‘ uniform system of municipal government ”’ as 
required. by the Constitution. (Sec. 21, Art. IV.) McConihe, 
et als., vs. State, ex rel., 238. 

9. Where, in response to an alternative writ of mandamus directing 
the officers of a municipal corporation to show cause why they do 
not call an election for their successors in office, the respondents 
set up in defense legislative action extending their time, it is 
proper for the court to determine the constitutionality of the 
legislative action by virtue of which they claim it is not their 
duty to order the election. Id. 

10. The determination of the constitutional question mentioned in the 
last note does not invelve any judgment of ouster or determine 
the right of any party to any office. The respondents are treated 
as de facto officers, and the only judgment to be rendered in the 
cause is one directing the performance of a ministerial duty. Jd. 


CONTINUANCE. See Appeals, 23; Criminal Law, 8; Practice (Cir- 
cuit Court, Law,) 5, 6, 7. 
CONTRACTS. See Administrators and Hzxecutors, 9. 

1. A paper in the following words: ‘‘I hold for account of ship Kal- 
liope the sum of one hundred and eighty-three dollars and twen- 
ty cents for towage to sea of said ship,’’ signed H. B., which was 
delivered to the Master of said ship, and by him endorsed to K.., 
who towed the ship to sea, is not in its terms a “‘ writing where- 
by money is promised or secured to be paid,”’ and does not come 
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CONTRACTS—( Continued.) 


within the meaning of the act of November 23, 1828, (Thomp, 
Dig., 348.) Bellas vs. Keyser, 100. 


2. Such a writing is a mere memorandum upon which assumpsit will 


not lie unless extrinsic facts are averred and proved not incon- 
sistent with the terms of the writing, but explaining and ren- 
dering it intelligible and capable of enforcement as a contract or 
promise to pay money. Jd. 


3. Where a person who cannot read or write is induced to make “his 


mark *’ to a writing, which is not read to him, and its contents 
not fully stated to him, and it is evident that he did not intend 
to consent to its tenor and effect, and he takes no benefit from it 
and does not ratify it, such writing cannot be held to be his vol- 
untary agreement. In dealing with such a person it is incum- 
bent upon the other contracting party to show, past doubt, that 
he fully understood the object and import of the writing, in 
order to charge him upon it. May's Hrecutors and Executriz vs. 
Seymour, 725. 


CONTRACT TO CONVEY LANDS. See Administrators and Er- 


ecutors, 9. 


CORPORATIONS. See “ City of Jacksonville,’ Constitutional Law, 


8, 9, 10. 


COSTS. See State, Writ of Error. 
Wherever either heir or distributee puts the administrator to proof 


of a voucher regular and proper on its face, the payment of 
which is sworn to by the administrator, such heir or distributee, 
in the event the claim is established, should be charged with all 
costs attending such proof. Sanderson’s Administrators vs. San- 
derson, 820. 


COUNTY COMMISSIONERS. See Schools, 1, 2, 3, 4, 5, 6, 10. 
COUNTY COURTS AND JUDGES. See “ Courts and Judges.” 
COUNTY TREASURER. See Schools, 7, 8. 
COURTS AND JUDGES— 

I. SupREME Court. See Appellate Practice. 


1. The prejudice contemplated as a cause to disqualify a Justice of 


this Court from setting in a case under the provisions of chap- 
ter 3120 of the laws of Florida, is a prejudice against a party to 
the cause, and an affidavit not setting up this fact specifically is in- 
sufficient. Conn vs. Chadwick & Co., 428. 


2. The jurisdiction of the Supreme Court to entertain proceedings 


in prohibition, as conferred by the Constitution of this State, is 
confined to the legitimate office of that writ, as defined by the 
common law, and a statute enlarging and changing the purposes 
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COURTS AND JUDGES—( Continued.) 


of the writ, so as to confer a new and original jurisdiction of 
matters not contemplated by the Constitution, will not be recog- 
nized by this court as affecting its jurisdiction. Sherlock vs. 
Mayor, &c., 93. 

II. Crrcurt Court. See Bastardy,2; Practice (Circuit Court,) 7. 


1, Judges of Circuit Courts calling extra or special terms of their 
courts under chapter 1561, laws of 1866, have a right to direct 
as to what time such extra or special terms shall be adjourned. 

] Thomp. Dig., 322, $4. Bass vs. State, 685. 

2. The Cireuit Courts have both common law and equity powers, 
but in exercising the different ‘jprisdictions they act as distinct 
and independent tribunals. Sanford vs. Cloud, 532. 


3. A court of equity has concurrent jurisdiction with the Probate 
Court over the administration of the assets of deceased persons. 
That annual accounts have been filed in the Probate Court does 
not divest a court of equity of this jurisdiction. After bill filed 
by heirs against the administrators praying account and distribu- 
tion, and the suit is pending in the court of equity, annual ac- 
counts passed and appoved by the Probate Court are not prima 
facie evidence of payments purporting to have been made. The 
master should require the accounts to be proved if it is de- 
manded. Sanderson’s Administrators vs. Sanderson, 820. 


III. PROBATE AND County Court. See Courts and Judges, ( Circuit, ) 
3; Practice, (Probate Court) ; Administrators and Ezxecutors, 1, 3. 
4, 20. 

1. Power was granted to the Probate Courts by chapter 1358, laws of 
1862, to order the sale of real estate of decedents for the pur- 
pose of distribution. Wilson, et al. vs. Matheson, 630. 


2. When it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows that his grantor purchased at an 
administrator’s sale in 1864, and, in connection with the admin- 
istrator’s deed, shows a decree of the Probate Court ordering 
the sale, upon petition for such sale for the purpose of distribu- 
tion and payment of debts, a citation to persons interested in the 
estate will be presumed until the contrary is shown, especially 
when it appears that the heirs acquiesced in and ratified the sale 
at the time, and the purchaser and his grantee has had the un- 
disturbed possession under such sale and deed forten years. Jd. 

3. A court of equity has concurrent jurisdiction with the Probate 
Court over the administration of the assets of deceased persons. 
That annual accounts have been filed in the Probate Court does 
not divest a court of equity of this jurisdiction. After bill filed 
by heirs against the administrators praying account and distribu- 
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COURTS AND JUDGES—( Continued.) 
tion, and the suit is pending in the court of equity, annual ac- 
counts passed and approved by the Probate Court are not pring 
facie evidence of payments purporting to have been made. The 
master should require the accounts to be proved if it is demanded, 
Sanderson’s Administrators vs. Sanderson, 820. 


COVENANTS. See Homestead and Exemptions, 8; Vendor and Pur- 
chaser, 2, 3, 4. 
CRIMINAL LAW. See Arrest of Judgment; Homestead and Erv- 
emption, 5; New Trial, 1, 2, 3, 4, 6, 7, 8; Statute of Limitations, 
1, 2; Change of Venue, 1, 2, 3. 
1. Infamous crimes are defined to be such crimes as subject a man to 
infamous punishment, s®®h as disqualifies him from being a wit- 
ness. King vs. State, 183. 
2. It is not necessary that an information in a criminal proceeding 
contemplated by this law should be presented by a grand jury. 
If presented by the ‘‘ State Attorney or the duly authorized 
prosecuting attorney of the Circuit Court,’’ entered in the min- 
utes of the court and filed, it is sufficient. Jd. 


3. Where the information charged that the house was kept “for the 
purposes of prostitution and lewdness,”’ held, that it was not 
double or multifarious, and if sufficient of the allegations are 
proven to constitute an offence, there may be a conviction. Jd. 





4, Upon the trial on an information for keeping a ‘‘ house of ill fame, 
resorted to for the purposes of prostitution and lewdness,”’ evi- 
dence of the reputation of the house and those who visit it may 

a be given. Id. 

5. In order to warrant a conviction there must be proof that the de- 
fendant was the keeper of the house. Jd. 

6. On the trial upon an information for a misdemeanor, it is not only 
necessary to state in such information the county or place in 
which the offence was committed, but the proof must sustain 
that allegation. vans vs. State, 192. 

. On the trial for a misdemeanor the prosecutor must show that the 
offense was committed within the time limited by the statute for 
the prosecution of such offenses. MeCoy vs. State, 193. 





o) 


8. A continuance should not generally be granted in a criminal case 
merely on account of the absence of a witness as to the good 


character of the accused. McNealy and Roulhae vs. State, 198. 


9. A. furnishes land, mules and a certain quantity of provisions. B. 


furnishes labor and all other supplies necessary to raise a crop, 
and they agree that one shall have two-thirds and the other one- 
third of what is made; Held, That they are tenants in common 
of the crop produced, and an indictment for larceny of the pro- 
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CRIMINAL LAW—( Continaed.) 


duct properly charged that it was the property of both A. and B. 
Ta. 


10. An indictment for procuring property under false pretenses should 


14, 


15. 


16. 


18. 


contain all the material facts which the prosecutor is bound to 
prove, among which is the ownership of the property alleged to 
have been obtained by reason of such false pretenses. Ladd vs. 
State, 215. 


. It should also contain an averment that the party was induced to 


part with the ownership of such property by reason of the al- 
leged false pretenses. Id. 


. Where the record shows an indictment properly endorsed and filed, 


an arraignment, plea, trial and motion in arrest of judgment ; 
Held, that it was too late, on a hearing in this court, for the first 
time to object that the record does not show that the grand jury 
presented to the court the indictment upon which the trial was 
held. Gallaher vs. State, 370. 


. Where the offence is one created by statute, it must be charged in 


the indictment in the very language of the statute, or in lan- 
guage of equivalent import. Humphreys vs. State, 381. 


An indictment for an offence prescribed and defined by statute, 
must state all the facts and circumstances which constitute the 
offence, or the party indicted is not brought within the provis- 
ions of such statute. Id. 

In an indictment for an offence created by statute, it is necessary 
that the defendant should be brought within all the ma- 
terial words of the statute, and nothing can be taken by intend- 
ment. Snowden vs. State, 386. 

An indictment for a wilful and corrupt false swearing touch- 
ing a party’s qualifications as an elector, must set forth specifically 
the occasion of the administration of the oath. The general al- 
legation, ‘‘ being required by law to take an oath,”’ is not suffi- 
cient in such case. Dennis vs. State, 389. 


. Where one in good faith takes the property of another, honestly 


believing it to be his own, or that he has a right to its possession, 
he is exempt from the charge of larceny, there being no crimi- 
nal intent. Baker vs. State, 406. 

An indictment was presented by a grand jury against Robert H. 
Burroughs. The defendant plead in abatement that his name 
was Robert Burroughs. The court permitted the State’s attor- 
ney to specify in writing the fact that the indictment was found 
against Robert Burroughs, under the name of Robert H. Bur- 
roughs, such a specification in writing being under chapter 1107 
of the laws of 1861; Z/eld, That the court had authority so to 
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order, under and by virtue of that act. Burroughs vs. State, 
643. 


19. An indictment was presented by a grand jury against one E. M. 
for an assanlt with intent to commit a rape, and also against A. 
M. for being present, “‘ aiding, abetting and assisting the said E. 
M. the felony and intended rape to do and commit ;”’ Held, That 
A. M. was indicted as a principal and not as an accessory, and, in 
the discretion of the court, might be tried either before or after 
E. M. Montague vs. State, 662. 


20. An indictment which charges in one count two distinct offences, 
for which different punishments are provided by statute, is bad, 
and judgment thereon will be arrested. MceGahagin vs. State, 
665. 


21. It is no objection to an indictment in this State, under chapter 
1107, laws of 1861, that two or more offences are joined in sepa- 
rate counts, unless on an application to quash the indictment, or on 
a motion in arrest of judgment, the court shall be of opinion 
that the indictment was so vague, indistinct and indefinite as to 
mislead the accused and embarrass him in the preparation of his 
defense, or expose him after conviction or acquittal to danger of 
a new prosecution for the same offence. Green vs. State, 669. 


22. When a prisoner, tried upon an indictmant containing two counts, 
one for assault with a dangerous weapon with intent to murder, 
the other for assault with a dangerous weapon with intent to 
rob, was found guilty by the jury of an “‘ assault with intent to 
rob ;’’ Held, That the legal effect of the verdict was to acquit 
the prisoner of the assault with intent to murder. Jd. 


23. Where an indictment in good form, endorsed “a true bill,’’ signed 
by the foreman of the grand jury, filed by the clerk of the court, 
and properly endorsed by the State Attorney, appearing in the 
record, the prisoner having plead guilty, and no question having 
been raised as to its presentment in court by the grand jury, or 
objection taken, in the court below; Held, Such endorsements 
were sufficient evidence here of the préSentment by a grand jury. 
Bass vs. State, 685. 

24. If there was any defect in the record in regard to the present- 
ment by the grand jury, it should have been taken advantage of 
in the court below, where such defect might have been corrected. 
Ta. 

25. The statute of 1832, (Thomp. Dig., 490,) providing a punishment 
of the offense of ‘‘assault with intent to kill,’ is repealed by, 
and the offense is embraced in sections 1, 34 and 46 of sub-chap- 
ter III, of chapter 1637, laws of 1868, by which an assault with 
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intent to murder, or with intent to commit manslaughter, is 
made a felony. Sherman vs. State, 888. 


26. An indictment charging that 8. committed an assault with intent 
feloniously, wilfully, maliciously, and of his malice aforethought 
to kill and murder, is an accusation of intent to murder. Jd. 


27. A verdict of murder in the second degree, or in any other degree 
of homicide, as defined by statute, may be sustained under an 
indictment for murder in the first degree ; such verdict being ex- 
pressly authorized by a statute of this State, as well as by the 
rules of the common law ; the degree of the crime being deter- 
mined by the jury from the facts proved. Potsdamer vs, State, 
895. 

28. A conviction of an offence of a minor grade is, in effect, an acquit- 
tal of the higher grade charged in an idictment. Jd. 


? 


29. A sentence to the ‘‘ State Penitentiary or State Prison”’ in this 
State is not ambiguous or in the alternative, there being but one 
institution for the confinement of convicts, and the statute uses 
both forms of words to indicate the same place of confinement.’ 
Id. 


CROPS. See Criminal Law, 9; Landlord and Tenant, 1; Vendor and 
Purchaser, 1. 
DAMAGES AND MEASURE OF. See Pleading, (Law,) 18, 15; Ven- 
dor and Purchaser, 4. 
DECREES. See Practice, (Hquity,) 2, 3, 6. 
DEFAULTS. See Judgment, 3, 4, 5, 7. 
DEMURRER. See Mandamus, 4; Pleading, (Law,) 7, 8, 9, 11, 12, 
16, 17, 19. 
DEMURRER TO EVIDENCE. 
No demurrer to evidence should be allowed and no judgment thereon 
given, unless the party demurring shall admit upon the record 


all the facts which the evidence conduces to prove. Hinote vs. 
Simpson & Co., 444. 
DESCENTS. See Administrators and Executors, 9 ; Pleading, (Equity, ) 9. 
DIVORCE. 

1. A plaintiff, in alleging a ground for divorce, must, as a general 
rule, do something more than allege the ground in the words of 
the statute. He must allege the facts upon which his genera 
charge is based in such manner as to apprise the defendant of 
the acts complained of as well as insuch manner that the court 
may judge whether, the facts alleged being proved, they wil! 
support the general-charge. Crawford vs. Crawford, 180. 

2. It is essential to prove an intention to desert where the ground 


60R 
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DIVORCE—( Continued.) 
upon which a divorce is sought is wilful, obstinate and continued 
desertion. Continued separation between husband and wife 
which may be consistent under the proofs with no intention to 
wilfully and obstinately desert, is nota desertion within the 
meaning of the statute. Id. 


3. Indulgence in petulance, or the exhibition of temporary capricious 
and unjustified irritation and temper, does not constitute, within 
the meaning of the statute, the habitual indulgence of a violent 
temper. Id. 


DOMICIL. 


A registered voter and qualified elector in this State does not, under 
the Constitution of this State, lose his political domicil by a liv. 
ing in Washington City attending to the duties of a public office 
at that point, his family being at the same time on a visit to his 
father in the State of Massachusetts. Dennis vs. State, 389. 


DOWER. See Mortgage, 11, 12, 13, 14, 15. 
DUPLICITY. See Criminal Law, 20, 21; Pleading, (Law,) 7. 


EJECTMENT. See Administrators and Erxecutors, 6; Executions, 3; 
Pleading, (Law,) 8 ; Statute of Limitations, 4, 5, 6. 
1, Ejectment will lie between co-tenants in cases where the co-tenant 
has been guilty of such violation of the plaintiff ’s rights as con- 
stitutes an ouster. Gale, et ux., vs. Hines, 773. 


2. A declaration conforming to the requirements of chapter 999, laws, 
is sufficient in such case if it describes the undivided interest of 
the plaintiff. Anallegation of an exclusive possession by defend- 
ant, amounting toa denial of the right of the co-tenant plaintiff, 
is not necessary. This can be put in issue by the plea of the 
general issue. Id. 


ELECTION AND ELECTION RETURNS. See Domicil, 1; Man- 
damus, 1, 2, 3, 4,5, 8,9; City of Jacksonville, 3. 

1. A return by election inspectors, in which the votes cast for a per- 
son are given twice or repeated, constitutes no ground for refus- 
ing to include such return in the statement or certificate by the 
county canvassers, it being on its face a mere verbal repetition, 
and not an attempt to misstate the votes cast. The fact that the 
statement sent to the clerk contained such repetition, while that 
sent to the County Judge did not contain it, does not create such 
a variance between them as to authorize their rejection. State, 
ex rel., vs. Board County Canvassers, 9. 


2. When the jurat to the oath of inspectors of election is not signed, 
or when the inspectors have not been sworn, but have acted as 
such and made proper returns, their acts are valid and their re- 
turn of election should be counted. Jd. 
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ELECTION AND ELECTION RETURNS—(Continued.) 


8. A statement in the caption of inspectors’ returns forwarded to 
the judge that the election was held under an act of 1868 and the 
amendments thereto, (without giving the dates of the amend- 
ments, ) while that sent to the clerk gave the date of the act and 
also the amendments, does not render the returns indefinite, un- 
certain, contradictory, or, inany sense, repugnant to each other. 
but they are regular and conformable to law. The difference is 
immaterial. Id. 


4, County Canvassers cannot look beyond the inspectors’ returns ex- 
cept to determine their genuineness as being signed by inspectors 
appointed or elected as such of the precinct. Ballots found in a 
ballot-box cannot be considered by the County Canvassers. Jd. 

5. Where the County Judge and Clerk have called in a Justice of the 
Peace, who acts with them in canvassing election returns, the 
justice becomes a member of the Board of County Canvassers, 
and is, like the other members, amenable to the writ of man- 

damus to control or correct their action. Id. 








6. The statute authorizes the Board of State Canvassers to lay aside 
and not include in their canvass the county returns or papers pur- 
porting to be county returns when it appears to them that such 
returns are ‘‘so irregular, false or fraudulent ’’ that the board 
cannot ‘‘ determine the true vote’’ for any office, 7. e. the vote 

y actually cast. The law requires the County Canvassers to can- 

vass the precinct returns received on the sixth day after election, 

whether the precinct returns from all the precincts are then in or 
not ; and further requires the county board to certify the result 
of this canvass to the State Canvassers, to be included in the 

State canvass, unless they are shown or appear to be of the char- 

acter above described. The returns from one county were shown 

to have been complete except that no return had been made to 
the county board of votes cast at one poll, and no vote from that 
poll was included in the county canvass and return to the State 

Board, and for this reason the State Board did not include the 

vote returned from that county, on the ground that it was so 

irregular or false that it did not show the ‘true vote ;’”’ upon this 
state of facts it was held : That the county return was in no wise 
so irregular or false, within the meaning of the law, that the 

State Canvassers could not determine the ‘‘ true vote ’’ from such 

return; that the county return being genuine, regularly and 

strictly legal in all respeets, and required to be made for the pur- 
poses of the State canvass, and included only votes actually cast,. 
it could not be condemned as “ false,’’ but was a return expressly 
required by law to be counted. [Westcortt, J., dissenting, 
thought the return from Madison county was ‘‘ false ’’ within the 
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ELECTION AND ELECTION RETURNS—( Continued.) 


meaning of the statute.] State, ez rel., vs. Board State Canvags- 
ers, 29. 


7. A certificate signed by a majority of a board of precinct inspectors 


10. 


11. 


14. 


of election, showing the vote cast at such precinct, is a valid re- 
turn of the election, and the omission or refusal of one of three 
acting inspectors, who refused to join the other two inspectors in 
signing the return, is not an irregularity in the return. Jd. 


. The omission to send to the clerk’s office the oaths of inspectors 


of election or the poll-lists is a violation of duty on the part of 
inspectors, but does not invalidate a return of the votes cast at 
the precinct. Jd. 


. The law directing the precinct inspectors to seal up their return 


of the votes cast before forwarding it to the clerk is directory 
only and does not vitiate the return. Jd. 


The certificate of inspectors of an election to a fact not required 
by law to be certified by them, cannot be received by the County 
Canvassers to invalidate a regular return. Jd. 


Mere irregularities in the conducting of an election, or in making 
returns to the County Board of Canvassers, will not authorize 
the State Board of Canvassers to exclude the county return from 
the State canvass. Jd. 


. A Board of County Commissioners have no power to control the 


registration of voters by the clerk of the court, and have no 
power to place names upon the registration lists, except while 
the lists are before them for revision, to restore names improp- 
erly or inadvertently erased. State, ex rel., vs. Commissioners of 
Jefferson County, 707. 


. The existence of circumstances indicating that members of the 


oun oar not intenc neet a ime, and for public 
County Board do not intend to meet at atime, and for publ 
purposes, as provided by law, will not authorize a mandamus be- 
fore an actual omission of duty has occurred. Jd. 


Application to the County Commissioners for a certificate for the 
purpose of having a name restored to the registration list, by a 
person whose name has been improperly struck from the list, and 
the granting of such certificate, and presenting the same to the 
clerk, is not the exclusive method of procuring the re-enrollment 
of such name. Every person having the legal qualifications of 
an elector is entitled to have his name entered upon the registra- 
tion list by the clerk upon taking the prescribed constitutional 
oath before the registration officer or clerk, even though his 
name has been improperly erased by the board. The clerk or 
registration officer has no judicial or other discretion to refuse 
registration when the oath is tendered. Id. 


15. The wrongful or improper erasure or omission of the name of a 


























INDEX. 943 


ELECTION AND ELECTION RETURNS—(Continued.) 


person who has been registered as a voter will not deprive him 
of the right to vote. He is entitled to vote on taking the oath 
prescribed in the 16th section of the election law, as amended by 
section 7 of the act of @877, in cases where his name does not 
appear on the list. If his right to vote is challeged, he must also 
take the oath required of persons challenged. Jd. 

16. The provision at the end of section 7 of the act of 1877, (amend- 
ing section 16 of the act of 1868,) requiring the persons offering 
to vote to produce witnesses who are personally known to two 
members of the board of inspectors of election, &., creates a 
court with peculiar powers, unauthorized by the Constitution, 
and is void. Jd. 


ELECTORS. See ‘“ Domicil,’”’ Election and Election Returns, 12, 14, 
15, 16. 

EQUITY AND EQUITABLE JURISDICTION. See Administrators 
and Executors, 9; Courts and Judges, ( Circuit,) 2,3; Guardian 
and Ward ; Homestead and Exemptions, 4, 5, 6, 7, 9; Infants, 
1; Landlord and Tenant, 1; Lien, 2; Pleading, (Hquity,) ; 
Practice, (in Circuit Court—EHquity) ; Reformation of Written 
Instruments ; Ships and Shipping, 1; Statute of Limitations, 9 ; 
Vendor and Purchaser, 1, 5, 6,7; Wills. 

ERROR. See Appellate Practice; Practice, (Circuit Court, Law,) 9; 
Writ of Error. 

ESTOPPEL. See City of Jacksonville, 3; Trusts and Trustees, 1. 

EVIDENCE AND WITNESSES. See Administrators and Ezecutors, 

18 ; Appeals, 3, 11, 13, 15, 19, 22; Attachment, 2; Contract ; 
Criminal Law, 4, 5, 6, 7, 10; Demurrer to Evidence ; Forei- 
ble Entry and Unlawful Detainer; Fraud; Judgment, 9; 
Lands, 2, 3; Pleading, (Law,) 5, 6; Reformation of Written 
Instruments ; Wills, 2; Statute of Limitations, 1. 

1. To prove that books offered in evidence are the books of a de- 
ceased party and are books of original entry, it is not sufficient 
for the administrator to swear that the books came to his hands 
as administrator as the books of original entry of his intestate, 
and that he believes the debt is due. Inall such cases there 
must be proof of hand-writing. In case of the death of parties 
making entries, they are presumed to have been made when 
they bear date and it is presumed that the transaction was of 
that date. Robinson vs. Dibble’s Administrator, 457. 

2. Whether books of original entry are in such condition, on account 
of erasures, interlineations, and like causes, as to justify their 
being submitted to the jury, is a question for the Judge of the 
Circuit Court to determine. His action in this matter cannot be 
reviewed here. Id. 








944 INDEX. 


EVIDENCE AND WITNESSES—( Continued.) 


3. The business habits of the deceased party or the deceased clerk 
making the entries in a book, if admissible at all as evidence, are 
matters which go to the jury. They are matters affecting the 
“credibility of such evidence ”’ Wohin the meaning of the stat- 
ute. Id. 

4, Chapter 1983 of the Laws of Florida, being an act in relation to 
testimony in civil actions, prohibits a party from being a witness 
in chief as to any transaction between himself and the deceased 
person. The- purpose of this act was to enlarge, not to restrict i 
the competency of parties as witnesses. Its effect is to prohibit 
a party being a witness in chief as to such transaction, but the 
party may still make his suppletory oath as to his books of ac- 
count, his cross-examination being restricted to the matter of 
such oath. He cannot be a witness in chief in the cause as to 
such transaction. Jd. 


5. An objection to the competency of a witness whose deposition is 
offered in evidence, may be made at the time it is offered; and 
such objection is not waived by an objection made only to the 
time and manner of taking the deposition, at the time of receiv- 
ing notice of the taking. Walls vs. Endel, et als., 478. 


6. Courts are entrusted with a discretion in regard to the order of 
the introduction of evidence and the examination of witnesses, 
and this discretion should be exercised in furtherance of justice. 
Burroughs vs. State, 643. 


7. It is not error when, in the exercise of a sound discretion, the 
court permits the party to introduce a new witness after the evi- 
dence is closed on both sides, unless such witness has been kept 
back by trick, or the opposite party had been deceived or injuri- 
ously affected by it. Jd. 

8. A defendant is asked if he knew of his own knowledge certain 
matters in issue in the suit otherwise than by personal communi- 
tion or conversation with the deceased person whose administra- 
trix is the plaintiff; Held, That the question was not an im- j 
proper one under Chapter 1983, Laws. Raulerson vs. Rockner’s 
Administratriz, 809. 

9. In an action by one executor against his co-executor to recover a 
share of money allowed to the executors in gross, as compensa- 
tion for administering an estate, which money was alleged to 
have been received and retained by the defendant, the question 
to plaintiff as a witness in his own behalf on the trial, whether 
the plaintiff was always ‘‘ willing, anxious and ready ’’ to perform 
duties as an executor, is not a material question, the statute 
giving compensation for responsibility assumed and for services 
performed. Bellamy vs. Hawkins, 750. 
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EVIDENCE AND WITNESSES—( Continued.) 


10. Where a witness has already testified to certain facts, it is not error 
to refuse to hear the same facts repeated by the same witness 
upon the same direct examination. Jd. 


11. A certificate by the custodian of a record or document, stating 
that the annexed copy is an ‘‘ extract’ from the original, it will 
not be received in evidence if objected to. Jd. 

12. A certificate that the ‘‘ extracts ’’ from a record contain all of the 
original that affects the matter in controversy, is not evidence 
that the omitted parts are not material, this being a question for 
the court, and not for the certifying officer, to determine from an 
inspection of the entire document. Jd. 


13. Oral testimony of the Judge of Probate as to the contents of a 
record or paper in his office cannot be received to prove the con- 
tents of the writing, the original being in existence and accessi- 
ble. Z. 


14. Oral testimony of the admissions of a party as to the existence, 
the amount or effect of a judgment or decree, cannot be received 
for the purpose of showing the existence of the judgment or its 
legal purport, the record being accessible. Id. 


15. Oral or written testimony to the admissions or declarations of an 
executor, that he has received a certain sum of money as com- 
pensation and commissions for administering an estate, are not 
evidence in behalf of a co-executor who sues him for a share of 
such money, without showing by the judgment, order or decree 

’ of the court that the claimant is legally entitled to a portion of 
the money so received. Id. 

16. Under the statutes of this State an administrator asserting bis 
own claim against the estate in the master’s office stands in the 
relation of any other creditor, so far as testifying to transactions 
and communications had by him with the decased in reference 
to his own debt is concerned. He is disqualified except as to 
matters to which the distributee is examined on his own behalf. 
As to the claim of any other creditor against the estate, he is a 
competent witness to transactions and communications with the 
deceased intestate. Sanderson’s Administrators vs. Sanderson, 820. 


17. The defendant in a criminal case, having caused his witnesses to 
be duly and properly subpeenaed to appear at the trial, is entitled 
under the statute upon a proper case being made to an attach- 
ment to compel their attendance as such witnesses ; and it is 
error to compel such defendant to go to trial in such case without 
first having issued such process and used reasonable means to 
procure their attendance. Green vs. State, 669. 


18. Where a deed purporting to have been executed under a power of 
a public and statutory nature is sought to be used in evidence, 
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EVIDENCE AND WITNESSES— Continued.) 


the power should be shown, and where the power is the order of 
a court of special and limited jurisdiction, and the record of the 
order or decree is presented, the question whether the deed was 
void for want of jurisdiction in the court to make the order or 
decree is a question of law for the court, and not for the jury. 
Where, however, the opposite party, upon the introduction of 
the deed without the power, makes no objection, introduces sub- 
sequently the record of the order of the court, fails to ask the 
court to pass upon the sufficiency of the deed, relies upon instruc 
tions of the court covering the subject-matter given at his re- 
quest, and leaves the entire question to the jury, he cannot 
object to this action for the first time in an Appellate Court. The 
question here upon such an appeal is whether, upon the evidence, 
the finding of the jury was erroneous. Emerson vs. Ross’ Execu- 
trix, et als., 122. 

19. Where it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows that his grantor purchased at an 
administrator’s sale in 1863, and, in connection with the adminis- 
trator’s deed, shows a decree of the Probate Court ordering the 
sale, upon petition for such sale for the purpose of distribution 
and payment of debts, a citation to persons interested in the 
estate will be presumed until the contrary is shown, especially 
where it appears that the heirs acquiesced in and ratified the sale 
at the time, and the purchaser and his grantee has had the un- 
disturbed possession under such sale and deed for ten years. 
Wilson vs. Matheson, 630. 

20. In common law actions the evidence taken upon the trial is no 
part of the record unless made so by bill of exceptions. In 
chancery causes all of the evidence taken is a part of the record 
without the formality of a bill of exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference to facts which should appear } 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be suppleq by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Executors vs. Caro’s 
Executriz, 332. 
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EXCEPTIONS. See Appeals, 4, 5, 6, 11, 18, 21; Bill of Exceptions ; 
Charge of Judge to Jury, 4, 5, 6, 10, 12, 16, 18. 

It is not necessary to except to a judgment upon demurrer for the 
purpose of reviewing the same onerror. Hisote vs. Simpson & 
Co., 444. 

EXECUTIONS. See Administrators and Executors,? ; Homestead and 
Exemptions, 4, 6, 7; Judgment, 8, 11. 

1. An affidavit that a judgment, upon which an exection was issued, 
had been satisfied and discharged before the issuing of the exe- 
cution, is a sufficient statement that the execution was ‘‘ issued 
illegally,’’ within the meaning of the statute. (Thomp. Dig., 
360.) Mathews vs. Hillyer, 498. 

2. Where a defendant in execution made an affidavit that the judg- 
ment was satisfied and discharged by a certain transaction be- 
tween himself and the plaintiff before the execution issued, and 
executed the bond required by statute, which was returned into 
court with the execution by the sheriff, it becomes the duty 
of the court to hear the proofs of the parties as to the facts 
stated and ‘‘ determine thereon ;”’ and it is error to dismiss such 
affidavit upon motion, (the grounds of which motion are that the 
same matter has been already adjudicated,) and without evi- 
dence being produced or facts admitted by either party, and op- 
portunity given to the parties to be heard thereon. Jd. 

3. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expirdtion 
of the term of the tenant he, the purchaser, can recover the pos- 
session of such tenant although the legal title be shown to be 
in a person other than the tenant. Donald etals., vs. McKinnon, 
746. 

EXECUTIVE DEPARTMENT. See Constitutional Law, 1, 2, 3, 4, 5. 

EXPRESS COMPANIES. See Common Carriers. 

FALSE SWEARING, WILFUL AND CORRUPT. See Criminal 
Law, 16. 

FALSE PRETENCES, OBTAINING GOODS UNDER. See Crim- 
inal Law, 10, 11. 

FIERE FACIAS. See Executions. 

FILES OF COURT. See Appeals, 3; Practice, (in Supreme Court.) 

FORFEITURES. See Wills, 3, 4. 


FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Title deeds cannot be received in proceedings under the forcible entry 
and unlawful detainer act for the purpose of basing a right of 
action or defense upon the title, except when the possession of 2 
part is shown, for the purpose of showing the boundaries or the 


‘ha 
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FORCIBLE ENTRY AND UNLAWFUL DETAINER—(Continued.) 
extent of the possession claimed. No question of title can be 
entertained, and it is not competent for the jury, in such pro- 
ceedings, to determine whether certain papers constitute a deed 
ora mortgage. Walls vs. Endel, et als., 478. 


FRAUD. See Principal and Surety, 4; Bastardy, 1; Attachment. 
Fraud cannot be inferred from evidence consistent with simple error 


or mistake of fact in representations made by one party to an- 
other. Sanford vs. Cloud, 557. 


FRAUDULENT CONVEYANCES. See Pleading, (Hquity,) 3. 
GARNISHMENNT. 


1. A garnishee must not only have actual possession of defendant's 
property, but there must be, except in cases of fraudulent dispo- 
sitions, privity, express or implied, of contract and interest be- 
tween the garnishee and the defendant, by which the defendant 
would have a right of action, or an equitable claim against the 
garnishee to recover the property for his own use, either at the 
present or some future time. Huot, Kelly & Co., vs. Ely, Can- 
dee & Wilder, T75. 

2. The maker of a negotiable note should not be charged as gar- 
nishee of the payee while such note is current, unless it appears 
that the garnishee has it in his own possession and under his 
own control. Jd. 

GOVERNOR. See Constitutional Lav, 1, 2, 3, 4, 5. 

GRAND JURY. See Criminal Law, 12, 23, 24 ; Jurors and Jury, 3, 6, 7, 8. 

GUARDIAN AND WARD. See Pleading, (Equity,) 11; Practice, 
(Circuit Court, Equity,) 1. 

1. A ward after arriving at his majority may call his guardian to an 
account in a court of equity. In such suit the sureties upon the 
guardian’s bond may be made defendants with the guardian. 
Pfeiffer and Sullivan vs. Knapp, 144. 

2, Where, after the giving of bond, the guardian, to discharge a debt ] 
due by him in his private capacity to the executor of the will of 
the ancestor of the ward, receipts to the executor for the whole 
or a part of the distributive share of the estate coming to the 
ward, but there is no actual receipt and transfer of the money: 
the executor simply crediting himself with the amount as so 
much paid to the guardian on account of the ward, the guardian 
is chargeable with such sum in his accounts with the ward, and 
the sureties upon the bond are liable therefor in case of his fail- 
ure to perform his trust in accordance with its conditions. J. 


HABEAS CORPUS, See Bastardy, 8. 
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HOMESTEAD AND EXEMPTIONS. 
1, The constitutional provision relating to the exemption of a home. 


or 


bad 


iv) 


stead to the head of a family residing in this State, providing 
that this ‘‘exemption shall accrue to the heirs of the party hav- 
ing enjoyed or taken the benefit of such exemption,’’ is opera- 
tive to secure ‘to the heirs the benefit of the homestead exemp- 
tion, notwithstanding the deceased head of the family had not 
resorted to the statutory method of defining and placing on re- 
cord the descraption of the property he intended should conisti- 
tute his homestead. Baker vs. State, 406. 


. The heirs of the deceased owner of land which was the home- 


stead of himself and family, have the same right to claim and 
have set off to them as exempt from sale for the payment of 
debts the dwelling place and the quantity of land limited by the 
constitutional provision which was enjoyed by the ancestor as a 
home of himself and family in his life time. The constitutional 
provision is for the benefit of the family. Jd. 


. The homestead, whether defined and recorded under the statute, or 


set apart to the heirs after the death of the head of a family, is 
not assets in the hands of an executor or administrator. Id. 


. The court of chancery has no jurisdiction of a bill to enjoin a de- 


fendant in execution from selecting and making a claim of exemp- 
tion of personal property levied upon by the sheriff. The right of 
possession involved can only be tested in a court of law. Phil- 
lips vs. Crichton, et al., 600. 


. An act of the Legislature making the sale of exempt personal 


property a felony, though it may operate to produce timidity on 
the part of the sheriff and cause him to decline to sell property, 
claimed to be exempt, does not operate to invest a court of eq- 
uity with a jurisdiction to inquire into the right to levy and sell. 
Id. 


. A court of equity has no jurisdiction of a bill filed to enjoin par- 


ties and sheriff from proceeding to appraise and claim the ex- 
emption of personal property, levied upon by fi fa., even though 
it be alleged that the judgment and execution are for the pur- 
chase money of the property. Christopher vs. Bowden, et al., 
603. 


. The appraisement and selection of personal property, claimed to 


be exempt from levy and sale, do not determine whether the 
property is lawfully exempt. That question is fora court of 
law to determine. Jd. 


. T. conveyed to P. certain land in Florida, and P. conveyed to T. 


land in Georgia, with full covenants, for the consideration of the 
Florida land. The title of the Georgta land failed by reason of 
prior incumbrances, and T. sued and recovered against P. on the 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 

covenants a judgment for the value of the considération, P. havy- 
ing asserted his right to claim as exempt from sale a homestead 
upon the land ; Held, That the covenant in P’s deed is an “ obli- 
gation contracted for the purchase of said premises’’ upon 
which the homestead is claimed, within the meaning of the 
Constitution, and the homestead right is subject to the payment 
of the money recovered for the breach of the covenant. Porter 
et al., vs. Teate, 813. : 

9. A married woman is not a necessary party to a suit to enforce an 
equitable lien arising out of an obligation contracted for the pur- 
chase of property claimed to be exempt as the homestead of the 
family, there being no right of homestead as against such lien. J. 


HOUSES OF ILL FAME. See Criminal Law, 3, 4, 5. 

HUSBAND AND WIFE. See Administrators and Hxecutors, 9; 
Child's Part ; Divorce ; Dower ; Marriage ; Widow. 

IMPRISONMENT FOR DEBT. See Bastardy, 1. 

INDICTMENT. See Criminal Law, 6, 10, 11, 12, 13, 14, 15, 16, 18, 19, 
20, 21, 22, 23, 24, 26, 27, 28; Informations ; Jurors and Jury, 3, 
6, 7, 8. 

INFAMOUS CRIMES. See Constitutional Law, 6, 7. 

INFANTS. 


Under the statute of this State, as well as under the general rules of 
chancery practice, a suit in chancery by ‘an infant is brought in 
her own name through her next friend. A suit by one ‘as guar- 
dian ”’ of the infant does not bind the infant, she being no party. 
Sanderson’s Administrators vs. Sanderson, 820. 


INFORMATIONS. See Constitutional Law, 6; Criminal Law, 2, 3, 
4, 6. 
INJUNCTION— 

Or JUDGMENT. See Judgments, 1, 2, 11. 

Or Suir at Law. See Mortgage, 1, 2, 3, 4. 

JUDGMENT. See Administrators and Hrecutors, 4, 7, 20; Appeals, 4, 
15, 17, 18, 22; Exceptions, 1; Practice, (in Circuit Court, Law,) 
3, 4. 

1. Where a judgment in a suit against an alleged firm has been ren- 
dered against a person who is not a partner, and who was not 
served with process, a court of equity will perpetually enjoin 
proceedings under the judgment. Purviance vs. Edwards, 140. 

2. Where a defendant interposes no defence, relying upon the assu- 
rance of the plaintiff’s attorney that he will not take judgment 
against him or hold him in any way responsible, and the plaintiff, 
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contrary to this written promise and assurance, does take a judg- 
ment, a court of equity will enjoin its execution. Jd. 

3. The clerk, in ascertaining the amount which the plaintiff is entitled 
to recover inan action upon an open account, must act upon 
proofs produced and filed upon entry of the default, and the rec- 
ord must disclose this fact. Snell vs. Irvine and Densler, 234. 


4. On the rule day, being the return day of summons in assumpsit, 
the clerk made the following entry : ‘‘ There being no appearance, 
plea or answer, on motion of plaintiff’s attorney judgment is 
given by default in the sum of $202.68, principal and interest ;”’ 
Held, That this is not a final judgment but only a default. Coons 
vs. Harllee, 484. : 

5. In case of a default in an action upon a promissory note, for want 
of appearance, demurrer or plea, the clerk may, after entering 
the default, upon production by the plaintiff of the note and filing 
it, assess the amount due upon it and then enter final judgment 
in favor of the plaintiff and against the defendant for the amount ; 
and the facts of the production and filing of the note and the 
assessment of the amount due should appear in the record to 
authorize the entry of final judgment, and to show the basis of 
the judgment. (Sections 6 and 7, chapter 1938, Laws 1873.) Jd. 


6. Where a suit had been commenced against an administratrix, and 
judgment by default entered, and an assessment of damages 
made in 1863, but no final judgment entered for ten years, and 
in the meantime the administratrix had sold the real estate, and 
afterwards, in 1873, the final judgment was entered in the origi- 
nal minutes of 1863, thus showing an apparent judgment lien as 
of 1863 ; Held, That the judgment so entered did not create a 
lien as against a bona fide purchaser, and an attempt to sell the 
land upon execution under such judgment might be enjoined by 
such purehaser. Wilson, et al., vs. Matheson, 630. 


=~ 


A judgment by default and assessment of damages entered, but 
no final judgment, does not create a lien against the lands of the 
defendant. Jd. ; 

. A judgment is not ‘goods or chattels,’’ liable to levy and sale 

upon execution. Sucha sale carries no right to control the judg- 

ment so sold, and is void.- Jd. 


ZL 


9. A simple transcript of a judgment entry does not prove a judgment 
in acollateral proceeding. Enough should appear to show juris- 
diction. Donald, et al., vs. McKinnon, 746. 

10. This memorandum indorsed upon motion papers, upon a motion 
in arrest of judgment: ‘‘ Motion granted,’”’ and signed by the 
judge, is nota final judgment from which an appeal can be taken, 
but is at most an order that an entry be made in the record of 
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JUDGMENT—( Continued.) 
judgment, in due form, to the effect that judgment upon the vey. 
dict, etc., be stayed, that the plaintiff take nothing by his declg 
ration, etc., and for costs, if costs. are adjudged. (Proper forms 
in such case given.) Sedgwick vs.. Dawkins, 811. 

11. The Constitution of 1868 gave the County Courts jurisdiction in 
actions where the amount in controversy did not exceed $300, 
Where a note sued on was for,$300 and interest, and not reduced 
to the sum of $300 or less by proper credits or payments, but. 
the whole amount due was claimed, and judgment entered there 
for, such judgment is void for want of jurisdiction, and its exe. 
cution is properly enjoined. Wilson, et al., vs. Sparkman, 871. 

12. An order authorized by statute to be made at chambers for the re- 
establishment of documents destroyed, if made in open court in 
term time, may be vacated or modified by the court in the same 
term, the court having entire control of its records and judg- 
ments during the term. Hart’s Executor vs. Smith, 767. 

13. An irregularity in proceedings before the court, not involving 
jurisdiction, may be waived by subsequent proceedings of parties, 
who, knowing the irregularity, act (e. g. under an order order 
irregularly obtained) without making objection or excepting. Jd. 


JUDGES. See Courts. 
JUDICIAL SALES. See Courts and Judges, (Probate,) 1, 2 ; Executions, 
3; Judgment, 8; Landlord and Tenant, 1, 2; Mandamus, 10. 
JURISDICTION. See Constitutional Lav, 1, 2, 3, 4,5; Judgment, 12, 
13; Mandamus, 1, 4; Representative in Congress ; Executive De- 
partment. 
I. Or Courts. 
(1.) Concurrent Jurisdiction. See Courts and Judges, ( Circuit, 3. 
(2.) County and Prebate Courts. 
Common Lav Jurisdiction. See Judgments, 11. 
Probate Jurisdiction. See Administrators and Executors, 1, 2, 
4, 20; Appeals, 4; Courts and Judges, (Probate, &c.,) 1, 2, 
3; (Cireuit,) 3; Evidence, 19. 
(3.) Cireuit Courts. See Courts. and Judges, (Circuit,) 2, 3; 
Change of Venue, 5, 6, 7; Judgment, 12, 13. 
(4.) Supreme Courts. See Courts and Judges, (Supreme,) 1, 2; 
Mandamus, 1, 4; Prohibition, 2. 
II. Equity JurispicTion. See Equity and Equity Jurisdiction. 
TI. Specran anp LimirepD, See Appeals, 3; Administrators and 
Executors, 1, 4, 20 ; Change of Venue, 4,5, 6, 7 ;. Hvidence, 18, 19 ;, 
Courts and Judges, (Probate,) 1, 2.. 











INDEX, 958 


JURORS AND JURY. See Appeals, 3; Change of Venue, 6; Charge 


1. 


of Judge to Jury. 


Three of the jurors at a restaurant, where the bailiff had con- 
ducted them for the purpose of getting refreshments, passed 
into an adjoining cook-room, leaving the body of the jury in the 
eating room, but being within view of the bailiff; Held, not to 
be such a separation as would invalidate the verdict. Oolemaw 
vs. State, 206. 


. Chapter 3010, section 3, of the laws of this State, approved Feb- 


ruary 17, 1877, disqualifies the officers therein named from serv- 
ing on either a grand or petit jury. It is not a privilege which 
the officer may avail himself of or not athisconvenience. Ladd 
vs. State, 215. 


. An objection to the manner of drawing, summoning, or empanel- 


ling a grand jury, must be taken advantage of by plea in abate- 
ment tothe indictment, and cannot be made the ground of a mo- 
tion in arrest of judgment. Burroughs vs. State, 643. 


. If it appear upon a voir dire examination that a proposed ‘‘juror’s 


conceptions are not fixed and settled, nor warped by prejudice, 
but are only such as would naturally spring from public rumor or 
newspaper report, and his mind is open to the impressions it 
may receive on the trial, so as to be convinced according to the 
law and the testimony, he is not incompetent.’’ (O’Connor vs. 
The State, 9 Fla., 215.) Montague vs. State, 662. 


. Section 21, of chapter 1628, laws of 1868, does not contemplate 


the issuing of a special venire in order that the officer may sum- 
mon by-standers to complete the panel of a jury exhausted by 
reason of challenges or otherwise. The requisite number may 
be summoned by the officer upon the order of the court then and 
there. It is not necessary for the officer to make a formal return 
of those summoned, as the whole proceedings are held in open 
court, and are embodied in its minutes. Green vs. State, 669. 


. Objections to the manner of summoning, empanelling, and the 


qualifications of grand jurers must be taken by plea in abate- 
ment, or motion to quash, before pleading to the indictment. 
Potsdamer vs. State, 895. 


. The record reciting that the grand jurers were called, empanelled 


and sworn, without giving the words of the oath, it will be pre- 
sumed that the proper oath was administered. Id. 


. When the record shows that the members of the grand jury were 


duly sworn as such, .and the caption of the indictment states 
that the jurors were ‘‘duly chosen, empaneled and sworn dili- 
gently to inquire, and true presentment make, in and for the 
body of the county,”’ etc., ‘‘ do present,’’ etc., this is a sufficient 
statement.that the presentment is ‘‘upon their oath.’’ Jd. 
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JURORS AND JURY—( Continued.) 

9. The incompetency of petit jurors must affirmatively appear, other. 
wise a verdict will not be disturbed. The record showing that 
the jury was duly selected, empaneled and sworn, it is presumed 
they were ‘‘ good and lawful men,”’ until the contrary is shown. 
Td. 

10. When in a capital case the record shows that the jury was “called. 
empaneled and sworn,”’ it must be presumed that the requisite 
oath was administered unless the contrary be made to appear in 
the record. i. 


LANDS. See Administrators and Executors, 4, 5, 6, 9, 20; Courts and 
Judges, (Probate,) 1, 2; Ejectment; Evidence, 19: Landlord 
and Tenant ; Pleading, (Equity.) 6, 7; Statute of Limitations, 
4, 5, 6, 7, 8,9; Trespass ; Trusts and Trustees, 1; Vendor und 
Purchaser. 

1. If ade’ lant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration 
of the term of the tenant he, the purchaser, can recover the 
possession of such tenant although the legal title be shown to be 
in a person other than the tenant. Donald, et al.. vs. MeKin- 
non, 746. 

2. Inan action of trespass upon lands, it is not necessary for the 
plaintiff to prove his title or actual possession of the locus in quo 
where the possession of the plaintiff is admitted by the plead- 
ings. Tison vs. Broward, 465. 

3. Where the defendant, in an action of trespass upon lands, pleads 
not guilty, and that the land was the property of the defendant 
in fee simple, such plea admits the possession of the plaintiff, 
and the defendant must show his title in order to defeat a re- 
covery. Id. 

LANDLORD AND TENANT. 

1. A landlord has no ground to maintain a bill in equity praying that 
personal property (crops), claimed by the tenant to be exempt 
from levy and sale, may be declared not to be so exempt, and 
that it be sold to satisfy rent and supplies furnished, there being 
no specific lien ,requiring the aid of a court of equity to enforce 
it, and no statute authorizing a proceeding in equity to determine 
the question of the exemption of personal property. The reme- 
dies at law are complete and adequate. Haynes vs. Me Geehee, 159. 

2. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration 
of the term of the tenant he, the purchasor, can recover the 
possession of such tenant although the legal title be shown to be 
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‘LANDLORD AND TENANT—(Continued.) 


in a person other than the tenant. Donald, et al., vs. MeKin- 
non, 746. 


LARCENY. See Criminal Law, 9, 17. 
LEGACY AND LEGATEE. See Trusts and Trustees, 5,7, 8; Wills. 
LIEN. See Judgment, 6, 7; Mortgage,'7, 11; Vendor and Purchaser, 
i, ¢ 
I. Or MECHANICS AND MATERIAL MEN. 


1. Under the statutes of 1868 and 1877, providing liens in behalf of 
mechanics, laborers, material-men and others for work and ma- 
terials employed in erecting buildings, where a contractor employs 
the labor and furnishes the materials used in the erection of a 
building under an agreement with the owner to complete the 
same for a stipulated price, the extent of the liens is the amount 
due from the owner at the time of giving the notice of lien re- 
quired by law. Trustees of the Wylly Academy vs. Sanford, 162. 

2. Where several liens are duly established under the acts of 1868 
and 1877 by laborers and material men for labor and materials 
furnished to a contractor in the erection of a building, and such 
aggregate liens amount to more than is due the contractor from 
the owner at the time of the service of notice to the owner that 
a lien is claimed under the statute, a court of equity, upon bill! 
filed by the owner, may decree a discharge of the several liens 
upon payment into its registry of the amount actually due from 
the owner to the contractor at the time of such notice and the 
costs incurred in establishing the liens. Jd. 


MANDAMUS. See Constitutional Law, 1, 2, 3, 4, 5, 9, 10; Hlections 
and Election Returns, 5, 13; Schools, 3, 10. 

1. It is not a valid objection to the jurisdiction of State courts in 
mandamus proceedings, relating to the canvass of election re- 
turns, that the office affected is that of Representative in Con- 
gress. State, ex rel., vs. Board of County Canvassers, 9. 

2. A certificate showing in general terms a performance of the sev- 
eral specific acts commanded to be done by a peremptory man- 
damus is the proper response to such a writ. Id. 

3. Peremptory writ of mandamus refused under circumstances show- 
ing that it would be certainly fruitless to the relator if issued. 
State, ex rel., vs. Inspectors of Election, 26. 

4, It is not good ground of demurrer to an alternative writ of man- 
damus directing a canvass of votes for Representative in Con- 
gress, that the relator does not show that he is qualified to take 
the office ; the question of eligibility belonging exclusively to 
Congress to determine. State, ex rel., vs. Board of State Can- 
vassers, 29. 


61R 
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MANDAMUS—(Continued.) 

5. Itis not a good plea to an alternative writ of mandamus, directing 
acomplete canvass of all the regular, unimpeached county re- 
turns, that a certificate of election had been issued to one de- 
clared elected upon a canvass in which certain county returns had 
been rejected which should have been counted, as the relator is 
entitled to demand a legal canvass of votes cast and duly re- 
turned, and a declaration of the result. Jd. 

6. In such a case the interest is common to all of the corporators, the 
duty is a public duty, the relief sought is not the enforcement 
or protection of a private right, and the corporators of the mu- 
nicipal organization have a right to a mandamus in the name of 
the State. McConihe, et als., vs. State, ex rel., 238. 


7. It is no objection to awarding the writ that the time for the per- 
formance of the duty has passed, as it is only in case of default 
in performance at this time that a mandamus can issue. J. 


8. A writ of mandamus, to compel a Board of County Commissioners 
to meet and fully perform a public duty required by law, may be 
issued on the relation of a private citizen when the board has 
neglected or refused so to meet and perform as required by law. 
State ex rel. vs. Commissioners Jefferson County, 707. 

9. But such writ cannot be demanded by one citizen in behalf of 
another, or a number of others, to compel a Board of County 
Commissioners to grant a certificate, or certificates, to which 
such others may be entitled under the registration law of 1877. 
Such individual right must be prosecuted by each person enti- 
tled to the individual relief. Jd. 

10. A writ of mandamus will not lie to compel a sheriff to levy on 
property the title to which is in the name of the wife of a defen- 
dant in execution, the plaintiff claiming that the property is in 
equity that of the defendant, and demanding of the sheriff that 
he levy upon it as the property of defendant. The plaintiff has 
other adequate remedies, both at law and in equity. State ex rel. 
vs. Craft, 722. 


MARRIAGE. See Divorce ; Wills, 3, 4. 

1. ‘“‘A marriage valid at common law is valid notwithstanding the 
statutes of the State where it is contracted prescribe directions 
respecting its formation and solemnization, unless they contain 
express words of nullity.’”’ Daniel and Sams vs. Sams, 487. 


2. While there was a moral obligation which natural law imposed in 
the relation of husband and wife among slaves, still its legal con- 
sequences were regulated by the municipal law, and the issue of 
that relation, under that law, did not possess inheritable blood. 
The issue of acustomary slave marriage, while not bastards, 
were yet not legitimate in the sense that they could inherit 
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MARRIAGE—{ Continued.) 
property acquired by their ancestors after emancipation. This 
is the principle upon which the legislation of this State is based. 
Ta. 

8. A customary slave marriage of a free man of color and a slave 
woman, no other marriage or other legal impediment intervening, 
confirmed after emancipation of the woman by cohabitation as 
husband and wife, or by any other plainly established assent by 
both parties to the continued existence of the antecedent relation 
of husband and wife, renders the issue born in slavery legiti- 
mate. Id. 


4, The cohabitation as husband and wife contemplated by the act 
entitled an act legalizing the marriage of persons of color, ap- 
proved December 14, 1866, (Chapter 1552, Laws,) is not a co- 
habitation under a customary slave marriage before emancipa- 
tion. This act, ‘‘an act in relation to escheats,’’ approved De- 
cember 12, 1866, (Chapter 1566, Laws,) and “‘ an act to establish 
and enforce the marriage relation between persons of color,”’ 
approved January 11, 1866, (Chapter 1469, Laws,) construed so 
far as applicable to this case. Jd. 


MASTER IN CHANCERY. See Accounts. 
MARRIAGE AND DIVORCE. See Divorce. 
MISNOMER. See ‘‘Name.”’ 


MORTGAGE. See Bills of Exchange and Promissory Notes, 2; Plead- 

ing, (Hquity,) 8; Practice, (Hquity,) 5; Statute of Limitations, 9. 

1. One Robinson held the legal title to land as security for the pay- 

ment of money borrowed by Matthews. Matthews borrowed of 

one Church money to pay Robinson, and Church took a note from 

Matthews and a deed from Robinson of the land as security for 

the money loaned to Matthews, and at the same time Church 

gave Matthews an agreement to convey to him, on payment of 

the money by a day certain, the agreement reciting that Church 

held the title as security for the payment of the money mentioned 

in the note. Afterwards Church assigned the note and conveyed 

the land to appellants by deed, reciting at length the agreement 

to convey to Matthews on such payment, and that appellants 

should perform the agreement ; Held, That appellants held the 

land asa security for payment of the money, and that their claim 

upon the land was that of mortgagees holding the title in trust 

for Matthews until payment by him or until foreclosure... Lind- 
say, et ale., vs. Matthews, 575. 


2. Upon payment or tender of the money due by the terms of the 
note and agreement after due, the court will entertain a bill by 
mortgagor to redeem the lands and compel a conveyance to him 
according to the terms of the agreement. Id. 
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3. The fact that Matthews never had the title to the land does not 


10. 


11. 


affect his rights as the owner of an equitable interest ; a convey- 
ance, at Matthews’ request, by the trustee holding the legal title 
for him, gives him the same standing in equity as though the 
conveyance or mortgage was made byhim. Jd. 


. In such case the court will enjoin a suit at law commenced by the 


holders of such legal title against the equitable owner to recover 
possession before foreclosure. Jd. 


. A tender of money due will not operate to stop the accruing of 


interest unless such tender is absolute and unconditional ; if the 
tender is accompanied by a demand of deed or release as a con- 
dition of the tender, interest will continue to accrue. Jd. 


. Rents and profits, to which a cestui que trust is entitled, out of 


property held by a trustee, are proper subjects of sale, assign- 
ment or pledge to secure debts. Wilson vs. Russ and Merritt, 691. 


. A paper in the form of a mortgage which in terms conveys real 


estate to secure a debt, the mortgagor having no legal title but 
only a right to the rents and profits for life, creates no lien upon 
the realty, but is good as an assignment or pledge of the rents 
and profits. Jd. 


. A trustee holding the legal title of land is a necessary party in a 


proceeding affecting the property or any interest therein ; but 
when there is no trustee in being, at the commencement of suit, 
and a decree does not affect the title or the interest of a remain- 
derman, the decree reaching only the net income of the property, 
a trustee may be appointed by the final decree with proper direc- 
tions as to the management of the property and the payment of 
the income. Jd. 


. If a trustee so appointed refuse the trust, a receiver may be ap- 


pointed to protect the interests of all parties interested in the 
estate. Jd. 

A decree of ‘‘ foreclosure’ and sale with directions to put a pur- 
chaser in possession of land, in a proceeding by an assignee 01 
pledgee to subject the net income of the land to the payment of 
a debt for which such income is pledged, (the legal title and right 
of possession being, by the terms of the deed creating the trust. 
vested ina trustee,) is not a proper decree. A decree in such 
case should direct the trustee or receiver to secure the due pro- 
tection and management of the property and the application of 
the net income to the payment of the debt for which the income 
is pledged. J. 

A mortgage, in this State, is a specific lien upon property, and is 
not, of itself, a conveyance of the legal title. The title is di- 
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vested only by forfeiture of the conditions and a sale under the 
decree of the court. McMahon vs. Russell, 698. 


12. The statute gives dower to the widow, “‘ one-third part of the 
lands of which her husband died seized and possessed, or had be- 
fore conveyed, whereof the widow had not relinquished her right of 
dower.”’ R.and wife executed a mortgage to secure purchase 
money, and afterwards R., without his wife joining, executed 
another mortgage to secure a loan ; Held, That the wife, by the 
first mortgage relinquished her dower only as to this mortgagee 
and his assigns, and the money thereby secured, and was enti- 
tled to dower as against the second mortgage ; and a foreclosure of 
the second mortgage and sale thereunder did not divest her of 
her dower rights. Id. 


13. Where a husband had mortgaged land, his wife not joining or re- 
linquishing her right of dower, and this mortgage was forclosed, 
and the land sold and conveyed under the decree of the court, 
and the husband afterwards dies, such mortgage and sale are a 
‘**conveyance ’’ by the husband within the contemplation of the 
statute giving dower in lands ‘‘ befors conveyed, whereof the 
wife had not relinquished her right of dower.” Id. 

14. Where the husband and wife had executed a mortgage in which 
she had relinquished her right of dower, upon the death of the 
husband the widow cannot maintain a suit against the mortgagee 
or his assigns who may be in possession in pursuance of a sale 
under a second mortgage given by the husband alone, unless 
she redeems by paying the amount due upon the mortgage in 
which she had relinquished her dower. Jd. 


15. The purchaser under a second mortgage executed by the husband 
only, may pay off and take an assignment of a prior mortgage in 
which the wife had relinquished her dower, and hold the prior 
mortgage as a protection against a claim of dower until such 
prior mortgage shall be paid or the property redeemed there- 
from. Td. 


MULTIFARIOUSNESS. Pleading, (EHquity,) 1, 2, 3, 10. 
MUNICIPAL BONDS. See City of Jacksonville, 3. 

MUNICIPAL POWERS AND PURPOSES. See City of Jacksonville. 
MURDER. See Criminal Law, 27, 28; Statute of Limitations, 2. 
NAME. See Criminal Law, 18. 


_ An initial letter interposed between the christian and surname, is 
no part of the same. The law knows only of one christian 
name. Burroughs vs. State, 643. 


NEGOTIABLE INSTRUMENTS. See Bills of Exchange and Pro- 
missory Notes ; City of Jacksonville, 3. 
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NEW TRIALS. 


1. A new trial will be granted where mere hearsay and immaterial 
evidence was permitted to go to the jury under objection, when 
the court can see that such evidence tended seriously to preju- 
dice the case of the defendant. Gallaher vs. State, 370. 

2. If the verdict of a jury in a criminal case is clearly against the 
law and the evidence, the court should grant a new trial, but if 
the indictment is fatally defective, judgment should be arrested 
after verdict. Snowden vs. State, 386. 

3. When the verdict of a jury is contrary to and against the law and 
instructions of the court, as applied to the clearly established 
facts in a case, it should be set aside. Dennis vs. State, 389. 

4. In criminal cases, especially in felony, where the penalty is severe, 
the court will weigh the evidence, and where, in its opinion, it 
predonderates so strongly against the verdict that it cannot con- 
clude such verdict was founded upon the evidence on the part of 
the State, no testimony having been introduced on the part of 
the defendant, a new trial will be granted. Green vs. State, 669. 

5. When the verdict of the jury accords with the law and the facts 
of the case, a judgment will not be reversed on account of an er- 
roneous charge to the jury, or a refusal to give instructions 

_which may be appropriate, especially when a correct charge 
should produce the same result upon the facts. May’s Hxecutors 
and Executriz vs. Seymour, 725. 

6. A new trial will not be granted on the alleged ground that the ver- 
dict is contrary to law and the evidence, there being evidence to 
support the verdict, however conflicting the testimony of wit- 
nesses of the respective parties, unless it seems that great injus- 
tice will result, or that the jury acted under improper influences. 
Sherman vs. State, 888. 

7. An application toset aside a verdict and grant a new trial on the 
ground of newly-discovered testimeny must be accompanied 
with some evidence that such testimony actually exists. Jd. 

8. This court cannot determine that the court below erred in deny- 
ing a new trial upon certain specific grounds, unless the grounds 
are stated in the motion as made. Potsdamervs. State, 895. 

NON-CLAIM. See Statute of Non-Claim. 

NOTICE. See Administrators and Executors, 5; Vendor and Pur- 

chaser, 6, 7. 

OATHS. See Administrators and Executors, 3; Pleading, (Law,) 2. 

OFFICER. See Constitutional Law, 1, 2, 3, 4, 5, 9, 10; Mandamus ; 
/ As to different Officers, see their respective heads. 

PAROL TESTIMONY. See Hvidence, 13, 14, 15; Wills, 2. 

PARTIES. See Administrators and Executors, 6, 7, 8; Ejectment, 1; 
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Guardian and Ward, 1; Homestead and Exemptions, 9 ; Infant ; 
Mortgage, 8; Pleading, 9. 

PARTNERS AND PARTNERSHIP. See Administrators and Execu- 
tors, 15,17; Attorneys at Law, 1, 3,4; Judgment, 1, 2; Plead- 
ing, (Law,) 20; Practice, (Circuit Court, Law,)1; Principal and 
Interest. 

1, A bill by distributees against administrators for mismanagement 
against one, and a general accounting against both, embracing in 
the demand a debt alleged to be due the estate by one of the 
administrators, arising from partnership relations existing be- 
tween him and the intestate, is not multifarious. Sanderson’s 
Administrators vs. Sanderson, 820. 

2. That a person purporting to represent an infant distributee as 
general guardian ina bill against an administrator for account 
and distribution, is not such guardian, is not a proper subject 
matter for a cross-bill; nor is a claim by an administrator 
against the estate as surviving partner of the deceased intestate 
a proper subject matter of the cross-bill when, in the original 
bill, the plaintiff prays a settlement of such account. The ad- 
ministrator in such case is an actor in the master’s office. Jd. 

3. One of two partners, as attorneys at law, has no right, in the ab- 
sence of a special contract or custom, to share in sums realized 
by the other as commissions for sales of stock in a railroad com- 
pany ; nor can he share in sums realized for services other than 
those which belong to their professional relations. Where he al- 
leges that a sum was realized by his co-partner for professional 
services, the burden of proof is upon him to establish it. Jd. 


PAYMENT. See Administrators and Hzecutors, 16; Guardian and 
Ward, 2; Statute of Limitations, 13. 
PERJURY. See Criminal Law, 16. 
PETITION OF APPEAL. See ‘“‘ Appeals,’’ 8, 21. 
PLEA. See Criminal Law, 12, 23 ; Pleading, (Law,) 2, 3, 6, 7, 8, 9, 
; 10, 11, 12, 13, 14, 15, 18, 20, 22; Practice, (Circuit Court, Lav,) 
7, 9. 
PLEA IN ABATEMENT. See Criminal Lav, 12, 18, 23, 24; Jurors 
and Jury, 3, 6. 
POWERS. See Appeals, 4; Hvidence and Witnesses, 18. 
PLEADING— 
I. Common Law. See Demurrer to Evidence ; Hjectment, 2; Man- 
damus, 4, 5; Tenants in Common; Ships and Shipping, 6; 
Statute of Limitations, 3, 4; Vendor and Purchaser, 2. 
1. Itis error to submit an issue upon one plea to the jury while other 
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PLEADING—( Continued.) 


2. 


3. 


6. 


~ 


~ 


10. 
11. 


. Upon filing an amendment to a declaration with which declaration 


. In an action of trespass upon lands it is not necessary for the plain- 


. Prolixity or superfluous statement of facts leading to a single con- 


. Under the plea of not guilty in ejectment, evidence to prove ad- 


. Although a demurrer toa replication opens the pleadings and 





INDEX. 


pleas remain undisposed of, when it appears that they were not. 
abandoned. Benbow vs. Marquis & Co., 441. 


When a plea has been filed in due time but it is discovered that 
the officer before whom it was sworn to had omitted to sign the 
jurat, and the party makes affidavit that the plea was actually 
sworn to before it was filed and again swears to it before the 
court, it is not error for the court to refuse to strike off the plea 
as not sworn to. Green vs. King, 452. 


It is not error for the court to allow a plaintiff only thirty minutes 
to add a similiter toa plea of not guilty in an action for atort. Jd, 


a bill of particulars was originally filed, it is in the discretion of 
the plaintiff to file new or additional particulars of his claim. 
His failure to do so is no ground for dismissal of the suit. De- 
fendant’s remedy in such case is found in the rule by which the 
parties are not allowed to give any evidence out of them. Rod- j 
inson vs. Dibble’s Administrator, 457. 


tiff to prove his title or actual possession of the locus in quo 
where the possession of the plaintiff is admitted by the plead- 
ings. Tison vs. Broward, 465. 


Where the defendant, in an action of trespass upon lands, pleads 
not guilty, and that the land was the property of the defendant 
in fee simple, such plea admits the possession of the plaintiff, 
and the defendant must show his title in order to defeat a re- 
covery. Id. 


clusion of law does not necessarily render a plea demurrable for 
duplicity. Sanderson’s Administrators vs. Thomas and Living- 
ston, 468. 


verse possession is admissible and a special plea of the statute 
of limitations should not be allowed. Special demurrers being 
abolished in this State, such a plea when filed with the general 
issue should be struck out on motion or sua sponte by the court, 
as tending to embarrass the trial. Wade, et al., vs. Doyle, 522. 


reaches back to the first error committed, yet it cannot be visited 
upon separate and distinct pleas on which issue has been taken. 
Ta. 


A bad replication is a good answer to a bad plea. Jd. 


Upon demurrer to replications to several pleas, if one of the pleas 
which reaches the merits of #he suit is pronounced good, there 
should be final judgment for the defendant. The entry of a de- 
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PLEADING— Continued.) 
fault for want of a replication to the plea, after sustaining a 
demurrer to the replication, is not correct practice. Id. 


12. After demurrer to pleas the court may in its discretion permit the 
pleas to be withdrawn. The order authorizing the withdrawal 
is entered on the minutes, but the pleas should not be removed 
from the files. Jd. 

13. The plea of ‘‘ not guilty ”’ is not applicable toan “ action for dam- 
ages’’ for breach of covenants, and the defendant should be 
permitted to withdraw it at all times if he so desires. Sanford 
vs. Cloud, 582. 

14. Toa plea setting up a want of title in the vendor at the time he 
entered into a contract of sale, it is a good replication that all 
the matters and things therein set up as a defence were before 
that time determined in favor of the plaintiff by a decree in a 
suit between the same parties, and the decree finds specifically 
that there was no bad faith, and there was a full and indisputable 
title in the vendor. Jd. 

15. That damages were not awarded, and that a decree cannot be en- 
forced, is not a reply to a plea of res judicata. Id. 

16. Amending a pleading after it has been pronounced bad on de- 
demurrer is a waiver of the demurrer. Jd. 

17. The general rule is, that notwithstanding the particular pleading 
demurred to may be defective, the court will examine all the 
pleadings in the cause and render judgment against the party 
chargeable with the earliest substantial fault in pleading. Jd. 

18. Where pleas plainly and clearly inconsistent with each other are 
filed, the court should require the party to elect his defence, and 
upon his election should strike out the inconsistent plea. The 
Constitution requires all pleas to be sworn to. The court may 
poperly exercise its general power of control over the pleadings 
under the law, to prevent inconsistent pleas. To the extent that 
this view isin conflict with the provisions of the act of November 
23, 1828, regulating judicial proceedings, such act is repealed. Jd- 

19. If a party desires to have the ruling by the court upon the de- 
murrer reversed he must not plead over, but take his appeal 
from the final judgment perfected upon the demurrer. Mayo 
and Stokes vs. Keyser’s Executrix, 744. 

20. In an action against two persons alleged to be partners, it is the 
right of each defendant to plead separately in his own behalf any 
defence available to him alone or both. Friend vs. Duryee, 111. 

21. A suit against the maker and endorser of a promissory note can- 
not be maintained, there being no joint liability, their contracts 
being several and their liability depending on different contin- 
gencies. Webster vs. Barnett, 272. 


‘ 
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22. It is not necessary that the vendor should have a complete, unin- 
cumbered title at the time he contracts. It will be sufficient if 
he will make a good ‘title at the time he agreed to convey. The 
general allegation in a plea that vendor has not a good title is not 
sufficient. Vendee must state facts showing exactly where the 
deficiency is. It is the province of the court to determine what 
constitutes a good title, and to present the question, the facts 
urged in denial of its existence must be stated by the pleader. 
Sanford vs. Cloud, 532. 


IL Equity. See Ships and Shipping, 6. 


1, A bill filed by the owner of the property against which several 
liens are established, in which the several lien creditors are 
made defendants, for the purpose of obtaining a discharge of the 
liens by payment into court of the amount due the contractor on 
his contract for buildings is not multifarious. Trustees Wylly 
Academy vs. Sanford, 162. 


2. When at the hearing it appears that there is a joinder of equita- 
ble and legal causes of action against different defendants, also 
different claims against the same defendant by different plain- 
tiffs, as well as different and distinct demands by different plain- 
tiffs against different defendants united in the same bill, and 
there is no common interest centering in the point in issue inthe 
cause, the court should sua sponte dismiss the bill at the cost of 
the plaintiffs. Bauknight, et al., vs. A. M. Sloan & Co., et als., 
284. 

3. Where the object of a suit is single and there is one general point 
in issue rendering the interest common to defendants, such as a 
suit to subject the property of an alleged fraudulent grantor, 
held in different parcels by different grantees, to the claims of 
his creditors, the objection of multifariousness will not prevail. 
Ia. 


4, Affirmative relief cannot be decreed in favor of a defendent, (ex- 
cept in matters of account,) upon the facts stated in the answer. 
And when it appears that the bill cannot prevail against a de- 
fendant on account of his superior right, it is the duty of the 
court to dismiss the bill as to him, unless he shall file a cross-bill 
setting forth his rights with a proper prayer for relief as against 
all other parties. Wooten vs. Bellinger, 289. 

5. The defendant having consented to the filing of a supplemental 
bill and demurred thereto, cannot afterwards object on the 
ground of irregularity, such consent and pleading being a waiver 
of any irregularity in practice or pleading which might have 
been available. Hyer’s Executors vs. Caro’s Executrizx, 332. 

6. Upon a bill by a vendee in possession under an agreement to pur- 
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10. 


11, 


12. 


13. 


chase seeking to set aside such contract of sale as a cloud upon 
his title otherwise acquired, the defendant vendor cannot have a 
decree for specific performance of the contract without cross- 
bill. Sanford vs. Cloud, 557. 


. Upon a bill seeking cancellation of an agreement of sale upon the 


ground of fraud, where the whole structure of the case is based 
upon a repudiation of the contract, and the prayer of the bill is 
of this character, it not being proper to make any decree look- 
ing to the enforcement of the rights existing under the contract, 
this court should not declare such rights, but should direct the 
bill to be dismissed. Id. 


. Upon bill by a mortgagor to redeem, there being no prayer for a 


sale of the lands, and no cross-bill, it isirregular decree a sale. 
Lindsay, et ais., vs. Matthews, 575. 


. A bill by a widow seeking account and distribution of her hus- 


band’s estate, alleging that she is the widow and heir of her de- 
ceased husband, it being apparent on the face of the bill that 
there was issue of the marriage in being, is defective. She has, 
under the statute, a right to elect a child’s part, but her claim is 
as widow making such elcction, and not as heir at law, and such 
must be her allegation. Sanderson’s Administrators vs. Sander- 
son, 820. 


A bill by distributees against administrators for mismanagement 
against one, and a general accounting against both, embracing in 
the demand a debt alleged to be due the estate by one of the ad- 
ministrators, arising from partnership relations existing between 
him and the intestate, is not multifarious. Jd. 


That a person purporting to represent an infant distributee as 
general guardian ‘in a bill against an administrator for account 
and distribution, is not such guardian, is not a proper subject 
matter for a cross-bill ; nor is a claim by an administrator against 
the estate as surviving partner of the deceased intestate a proper 
subject matter of a cros-bill when, in the original bill, the plain- 
tiff prays a settlement of such account. The administrator in 
such case is an actor in the master’s office. Jd. 


Amending a pleading after demurrer overruled is a waiver of the 
demurrer. Browne vs. Browne, 607. 


Chapter 2004, Laws, which requires that the original mortgage or 
a certified copy of the same shall form a part of the bill of com- 
plaint, contemplates a copy certified by the officer authorized by 
law to make a certificate of the character named. Jd. 


III. Crirminau. See Criminal Law, 3, 10, 11, 13, 14, 15, 16, 19, 20, 21, 26 ; 


Statute of Limitations, 1. 
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PRACTICE— 


I. In SupREME Court. See Appellate Practice. 


The papers on file not being certified by the Clerk of the Circuit 


Court to be a copy of the record, the party placing them on file 
has leave to withdraw them. Orange County High School vs. 
Sanford, 120. 


II. In Crrcuit Courts. See Change of Venue ; Judgment ; Records 


— 


i) 


ow 


-) 


and Records of Court. 
(1.) Law. See Bills of Particulars ; Pleading, (Law, ) 2, 3, 4, 11, 12, 18, 
17, 19; Judgment, 3, 4, 5, 10, 12, 13; Verdict. 
. In anaction against two persons alleged to be partners, it is the right 
of each defendant to plead separately in his own behalf any de- 
fence available to him alone or to both. Friend vs. Duryee, 111. 


. A suit against the maker and indorser of a promissory note can- 
not be maintained, there being no joint liability, their contracts 
being several and their liability depending upon different contin- 
gencies. Webster vs. Barnett, 272. 

. In case a judgment is entered in a joint suit against a maker and 
indorser without their consent, and this appears of record, it is 
error for which judgment will be reversed. Id. 


. It isnot necessary to except toa judgment on demurrer for the 


purpose of reviewing the same onerror. Hinote vs. Simpson & 
Co., 444. 


. Where upon an application for a continuance for the term, upon 


affidavit of the absence of a witness, the opposing party admits 
in writing all the facts expected to be proved by such witness, it 
is not error to refuse a continuance on account of such absence. 
Green vs. King, 452. 


. Where an affidavit for continuance does not show the materiality 


of the testimony of an absent witness, or that any effort has 
been made to obtain the attendance or the testimony, it is en- 
tirely insufficient, and the continuance is properly refused. The 
rule as to the sufficiency of an affidavit for a continuance for the 
term, is found in 9 Fla. Rep., 490, and in subsequent cases in 
12th and 13th Fla. Z. 


. That a case is pending in a court of concurrent jurisdiction involv- 


ing the same matters and seeking the same relief is not ground 
for continuance of a cause on motion of defendant where there 
are motions pending to strike out pleas which may and should 
be determined by the court, and where several continuances had 
before that time been granted at the instance of the party seek- 
ing such continuance. An affidavit for a continuance upon the 
ground of absence of a material witness must state explicitly 
and clearly the facts expected to be proved by the witness. San- 
ford vs. Cloud, 532. 
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8. In common law actions the evidence taken upon the trial is no 


9. 


1 


co 


part of the record unless made so by bill of exceptions. In 
chancery causes all of the evidence taken is a part of the record 
without the formality of a billof exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference to facts which should appear 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be supplied by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Exeevtors vs. Curo’s 
Erecutrizx, 332. 

It is error to submit an issue upon one plea to the jury while other 
pleas remain undisposed of, when it appears that they were not 
abandoned. Benbow vs. Marquis & Co., 441. 


(2.) Equity. 


Under the statute of this State, as well as under the general rules 
of chancery practice, a suit in chancery by an infant is brought 
in her own name through her next friend. A suit by one ‘‘as 
guardian ’’ of the infant does not bind the infant, she being no 
party. Sanderson’s Administrators vs. Sanderson, 820. 


. Upon remanding a cause to the Circuit Court, after the judgment 


of this court reversing its decree, it is not essential that the Cir- 
cuit Court should enter a formal order setting its previous de- 
eree aside. Merritt vs. Jenkins, et ux., 593. 


. A decree being reversed and a cause having been remanded, with 


directions to take an account between trustee and cestui gue trust, 
the court, in making the order of reference, should do more than 
simply use the gerieral language of the mandate of this court in 
its order. The chancellor should at least give directions that all 
just allowances and charges should be allowed the parties, and 
should declare the trust. Id. 


. Amending a pleading after demurrer overruled thereto, isa waiver 


of the demurrer. Browne vs. Browne et als., 607. 


. Chapter 2004, Laws, which requires that the original mortgage or 


a certified copy of the same shall form a part of the bill of com- 
plaint, contemplates a copy certified by the officer authorized 
by law to make a certificate of the character named. Jd. 


. Error in an interlocutory decree, in that it is too broad, granting 
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PRACTICE—( Continued.) 
relief outside of the case made by the facts alleged in the orig- 
inal bill, is cured by the defendant consenting to the filing of a 
supplemental bill alleging the additional facts and making a ocor- 
responding prayer. Hyer’s Hzecutors vs. Caro’s Hxecutriz, 332. 


(3.) Code. See Appeals, 12, 15, 16 ; Judgment, 10. 
(4.) Criminal. See Criminal Law, 2, 8, 12, 18, 19, 21, 22, 23, 24, 
27, 28, 29. 
III. In County oR PROBATE CouRT. 


See Administrators and Executors, 1, 2, 3, 4, 10, 20; Courts 
and Judges, (Probate,) 2. 


PRESUMPTIONS. See Administrators and Executors, 16,20; Appeals, 
13; Courts and Judges, (Probate,) 2; Evidence, 19 ; Statute of 
Limitations, 13. 

PRINCIPALS—FIRST AND SECOND DEGREES. See Criminal 
Law, 19. 

PRINCIPAL AND AGENTS. See Ships and Shipping, 2. 


PRINCIPAL AND INTEREST. See Administrators and Ezecutors, 
11, 12, 15; Mortgage, 5; Trust and Trustees, 6, 7, 8. 

Upon an accounting in the master’s office between the distributee 
and the surviving partner of the intestate, on account of the 
partnership transactions, the surviving partner, who is adminis- 
trator, is chargeable with only simple interest upon sums found 
due by him ; also in like manner if the balance is found against 
the estate, it is charged with simple interest only. Sanderson’s 
Adminstrators vs. Sanderson, 820. 


PRINCIPAL AND SURETY. See Guardian and Ward, 1, 2. 


1. Mere indulgence at the will of the creditor extended to the debtor, 
in no way discharges the obligation of a surety. There must be 
at least a valid common law agreement. Pfeiffer vs. Sullivan and 
Knapp, 144. 


2. In an action upon a bond of a Revenue Collector to recover of a 
surety in the bond, money received as taxes upon the assessment 
roll in his hands, to which roll the assessor has neglected to an- 
nex a warrant directing the Collector to enforce the collection of 
taxes, the sureties are liable for the default of the Collector to: 
pay over, according to law, the money so collected. State vs. 
Rushing, 226. 


3. The want of a warrant only excuses the Collector from proceeding 
to enforce the collection by levy and sale of property, but taxes 
voluntarily paid to him must be accounted for as required by 
law, and his default in such case is included in the condition of 
the bond. Jd. 











INDEX. 969 


PRINCIPAL AND SURETY—(Continued.) 


4, Where a defalcation of a Collector of Taxes occurred under a pre- 
vious term of office, though known to the officers of the State and 
not known toa surety of the Collector on his bond given ona 
subsequent appointment, the omission of the State officers to 
notify the surety that such previous default had occurred is not 
a fraud or a fraudulent concealment of the fact by the State or 
its officers, and constitutes no defence to the surety in an action 
upon his bond for a subsequent default. Jd. 

PRIORITIES. See Administrators and Hrecutors, 5; Vendor and Pur- 
chaser, 6, 7. 

PROBATE COURTS AND JUDGES. See “Courts and Judges.”’ 

PROHIBITION—WRIT OF. 

1. A prohibition will not be granted to a Mayor’s Court when it ap- 
pears that the matter complained of has passed from the juris- 
diction of that court by appeal to the Circuit Court. Sherlock 
vs. Mayor, éc., 93. 

2. A prohibition will only be granted by the Supreme Court to con- 
trol the action of tribunals or persons exercising judicial power 
who attempt to usurp a jurisdiction belonging to some other 
forum. Id. 

PROMISSORY NOTES. See Bills of Exchange and Promissory Notes. 

PROSTITUTION AND LEWDNESS—HOUSES KEPT FOR PUR- 
POSES OF. See Criminal Law, 3, 4, 5. 

PUBLIC SCHOOLS. See ‘ Schools.”’ 

RAPE—ASSAULT WITH INTENT TO COMMIT. See Oriminal 

Law, 19. 

RECEIVER. See Mortgage, 9, 10. 

RECORD OF CONVEYANCES. See Administrators and Executors, 
5; Vendor and Purchaser, 7%. 

RECORDS AND RECORDS OF COURT. See Appeals, 1, 2, 6, 15, 24; 
Change of Venue, 4,5, 6; Hvidence, 11, 12, 13, 14, 15; Judg- 
ment, 12; New Trial, 8; Re-establishment of Records. 

REDEMPTION. See Mortgage, 1, 4, 5, 14, 15. 

RE-ESTABLISHMENT OF RECORDS. See Administrators and He- 
ecutors, 7; Judgment, 12. 

REFERENCE OF CAUSE TO JUDGE OF ANOTHER CIRCUIT. 
See Change of Venue, 4. 

REFORMATION OF WRITTEN INSTRUMENTS. 

If it is shown that an instrument of writing expresses something 
different from the real intent of the parties, equity will reform it 


so as to make it conform to such precise intent. The proof 
must be clear. McRay, et als., vs. McMinn, 876. 
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RENT AND RENTS AND PROFITS. See Administrators and Ep- 


ecutors, 6; Landlord and Tenant, 1; Mortgage, 6, 7, 8, 9, 10; 
Vendor and Purchaser, 1. 


REPEALS. 

Or City Orpinances. See City of Jacksonville, 2. 

Or Statutes. See Pleading, (Law,) 18; Schools, 1. 
REPLICATION. See Pleading, (Lavw,) 10, 11, 14, 15. 
REPRESENTATIVE IN CONGRESS. See Mandamus, 4. 

It is not a valid objection to the jurisdiction of State courts in man- 


damus proceedings, relating to the canvass of election returns, 
that the office affected is that of Representative in Congress. 
State, ex rel., vs. Board of County Canvassers, 9. 


SALES. See Judicial Sales. 
SCHOOLS. 
1. Construing section 1, of chapter 2030, laws of 1874, relating to 


the mode of determining the amount of money necessary to be 
raised by tax for county school purposes, in connection with sec- 
tion 1, chapter 3100, laws of 1879, it is held that the latter does 
not repeal the former, and that it is the duty of the County 
Commissioners to order the levy of the sum ascertained by the 
Board of Public Instruction, and duly certified by them in the 
manner provided by law to be necessary, not to exceed two and 
a half mills on the dollar of the assessed valuation. Jones vs. 
State, ex rel., 411. 


2. The County Commissioners have no discretion to direct the collec- 


tion by tax for school purposes of a less sum than that ascertained 
by the County Board of Public Instruction to be necessary for 
the support of the schools, if that sum is within the limit pre- 
scribed by law. The Board of Public Instruction are invested 
with the power to ‘‘ascertain and determine’’ the amount re- 
quired. The act of 1879 authorizes the County Commissioners 
to ‘“‘ascertain and determine’? the amount necessary for general 
county purposes, and to ‘‘levy’’ the anfount lawfully required 
for county school purposes as determined and certified by the 
officers authorized to ascertain it under the act of 1874. Jd. 


3. The Assessor cannot be required by mandamus to levy or compute 


the county school tax for the years 1879 and 1880, unless the 
same has been levied by the order of the County Commissioners. 
Td. 


4. The “itemized estimate’’ of moneys required to be raised by 


county tax for school purposes, furnished by the Board of Public 
Instruction to the Board of County Commissioners, should con- 
tain not merely a statement of the whole amount of money nec- 
essary to be expended for the support of schools for the schoo! 
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xr 


10. 


year, but should also give the estimated income from the State 
school tax, State school fund and other probable sources, so that 
the County Commissioners may be informed of the amount re- 
quired to be raised by county taxation. State, ex rel., vs. Com- 
missioners Gadsden County, 418. 


. The Board of Instruction having failed to give an estimate of 


sources of revenue, it is competent for the County Commissioners 
to ascertain the necessary data in order to learn the proper 
amount required to be raised by tax. Td. 


. If the ‘‘itemized estimate ’’ contains sums other than for the ex- 


penses of maintaining the schools, such items should be struck 
out by the County Commissioners. Jd. 


. Sums of money for ‘‘ salary of County Superintendent of Schools,”’ 


and for compensation of the County Treasurer as ‘‘ Treasurer of 
the Board of Public Instruction,’’ are not proper items of the 
expenses of maintaining common schools to be included in the 
itemized estimate of school expenditures. Td. 


. The school board of the county has no authority to pay the com- 


pensation of the County Superintendent or the County Treasurer ; 
they are county officers, to be paid as other county officers, and 
not to be paid out of the school funds or school taxes. Jd. 


9. Warrants outstanding, issued by the Board of Public Instruction 


during previous years, are receivable by law for school taxes 
levied by the County Commissioners ; hence, in levying a sum 
necessary to be raised by tax sufficient should be levied to liqui- 
date such indebtedness so that the required amount shall be re- 
alized for maintaining the schools for the ensuing year. Td. 


A return by the County Commissioners to an alternative writ of 
mandamus requiring them to levy a sufficient amount of county © 
school tax, that they have levied a tax which they believe to be 
sufficient, is not a good return unless they make it appear that 
they have levied the amount shown by the itemized estimate of 
the Board of Public Instruction, with proper deductions and cor- 
rections, to be actually necessary for the support of schools for 
the year. Jd. 


SHERIFF. See Execution, 2; Homestead and Exemption, 4, 5, 6, 7; 


Mandamus, 10. 


SHIPS AND SHIPPING. 


1. 


A part. owner of a ship cannot recover of another part owner in 
possession for negligence in the management of the common 
property which does not amount to a wrongful destruction of it, 
and the latter is not liable in a suit in equity to account to the 
former for earnings which might have been made by greater dil- 
eee (e. g.,) by making a greater number of possible voyages, 

aR 
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SHIPS AND SHIPPING—(Continued.) 
no express contract being violated. Hyer’s Hxecutors vs. Caro’s 
Executrix, 332. 


2. A part owner of a ship being in possession and control, and acting 
as master by virtue of: his control as majority owner, is not such 
general or special agent of the minority owner as to create 
the specific liability which commonly attaches to the character 
of an agent in respect to the diligence due to an employer as be- 
tween principal andagent. Jd. 


3. At common law, one tenant in common of a chattel had no method 
of dispossessing his co-tenant. All being equally entitled to pos- 
session, one in actual possession had a right to maintain it 
against the other, and was not liable, in the absence of an agree- 
ment, express or implied, imposing such liability for a want of 
industry and diligence in its use, nor could the tenant out of 
possession compel the tenant in possession to use or employ the 
chattel. Id. 


4. The rule stated in the previous note did not, in some respects, ap- 
ply to ships. The employment of a ship being a matter of pub- 
lic concern, a tenant in commen in possession was not permitted 
to let the ship remain idle against the wish of hisco-tenant. As 
a means toenforce such employment, however, a part owner in 
possession was not held responsible in a court of common law or 
chancery to another part owner for a want of industry in the use 
of the ship. The means by which employment was secured 
were other than this, and the jurisdiction to enforce the right 
was to be found in a court of admirality. Jd. 


5. There are three kinds of possession of a chattel by a tenant in 
common : One in reference to title. Here the possession of one 
is possession of all, and such presumption is destroyed only by 
actual ouster or clear proof of adverse possession. Two, in ref- 
erence to employment or use. First, a possession resulting from 
agreement between the parties, express or implied from cireum- 
stances. Here an actual use, although by one, is still 2 common 
employment for a common benefit, regulated by the contract. 
Second, a possession not referable to any contract or agreement 
between the parties—a possession by virtue of his right as part 
owner or co-tenant. Jd. 


6. Where any special liability to one tenant in common arises out of 
the possession and use of a ship by his co-tenant or part owner, 
under an agreement between them, express or implied, as to use, 
the co-tenant seeking damages for a violation of this agreement 
as co-tenant, must allege facts constituting such agreement or 
contract, and, in the event they are not admitted or are denied, 
must prove them. Jd. 
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SLAVE MARRIAGES. See Marriage. 
STATE. 

The State is not required to give bond when she prosecutes a writ 
of error. The statutes authorizing the payment of costs by the 
Treasurer, upon the warrant of the Comptroller, regulate the 
liability of the State in this respect. State vs. Rushing, 223. 

STATE PENITENTIARY. See Crimimal Lav, 29. 
STATE PRISON. See Criminal Law, 29. 


STATUTES. See Pleading, (Law,) 18; Schools, 1; Repeals ; Statutes 
Construed and Referred to. 


STATUTES CONSTRUED AND REFERRED TO. 


ADMINISTRATORS AND ExecutTors. See Sub-title ‘‘Statute of Limita- 
tions ;”? ** Non-Claim.”’ 

Administrator may sue in ejectment to recover real estate of in- 

testate. Thompson’s Digest, 188, (A. D. 1829); 202-3, (A. 

D. 1833); Chapter 1478, (A. D. 1866,) Seetion 2; Chapter 


1732, (A. D. 1870,) Section 1; Chapter 3016, (A. D. 1877,) Sec- 
tion 1. 


Sanchez vs. Hart, 507. 
COMPENSATION OF. 
Thompson’s Digest, (A. D. 1833,) 208. 
Bellamy vs. Hawkins, 750. 
DISTRIBUTION OF ESTATES. 
Thompson Digest, 206, (A. D. 1828.) 
Sanderson’s Administrators vs. Sanderson, 820. 
INVESTMENTS BY AND RETURNS. 
Thompson’s Digest, 207, Chapter 1013, (A. D. 1859.) 
Sanderson’s Adminstrators vs. Sanderson, 820. 
REMOVAL OF. 
Chapter 1733, (A. D. 1870); Chapter 3003, (A. D. 1877.) 
Sanderson’s Administrators vs, Sanderson, 820. 
APPEALS. 
Dismissal of on failure to file record. Thompson’s Digest 448-9, 
Webster vs. Barnett, 119. 
Orange County High School vs. Sanford, 120. 
DISMISSAL ON FAILURE TO GIvE BonD In Turrty Days. 
Chapter 3008, (approved 1877.) 
Benbow vs. Marquis & Co., 236. 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
No Bonp REQUIRED IN Equity CAsEs Except FOR SUPERSEDEAS, 


Thompson’s Digest, 462, (A. D. 1832.) 
Bauknight, et al., vs. Sloan & Co., et als., 281. 


ARREST OF JUDGMENT. 
Thompson’s Digest, 351, (A. D. 1828.) 
Wade, et al., vs. Doyle, 522. 


ATTACHMENT, WRITS OF. 


Chapter 998, (approved A. D. 1859,) Section 1. 
Meinhard, Brothers & Co., vs. Lilienthal, 501. 


BASTARDS AND BASTARDY. 
Thompson’s Digest, 228, (A. D. 1828.) 
Ex-parte, J. C. H., 362. 


Bits OF EXxcEPTION. 
Thompson's Digest, 351, (A. D. 1828.) 
Webster vs. Barnett, 272. 
Potsdamer vs. State, 895. 


Boarps oF Pustic [ystruction. See Sub-title ** Common Sehools.”’ 
CHARGE OF JUDGE TO JURY. 
Chapters 138, 140, (A. D. 1848); 2096, (approved A. D. 1877.) 
Coleman vs. State, 206. 
Baker vs. State, 406. 
Burroughs vs. State, 643. 
Southern Express Company vs. VanMeter, 783. 
Sherman vs. State, 888. 
Potsdamer vs. State. 895. ° 


CoMMON SCHOOLs. 
Chapter 1686, (approved 1869,) section 19, par. 15; chapter 1713, 

(approved 1869,) sections 30, 38, 42 ; chapter 1868, (approved 
1871) ; chapter 1882, (approved 1872,) section 1, par. 11 ; chap- 
ter 2030, (approved 1874,) section 1 ; chapter 2085, (approved 
1877) ; chapter 3099, (approved 1879,) section 37; chapter 
3100, (approved 1879,) section 1. 

Jones vs. State, ex rel., 411. 

State, ex vel., vs. Commissioners Gadsden County, 418. 


County OR PROBATE Court. See Sub-title Judges. 


Powers as to Administrators and Executors. Chapter 1737, (A. 
D. 1870.) 
Sanderson’s Administrators vs. Sanderson, 820. 


County Commissioners. See Sub-title ‘Common Schools,’ “ Elec- 
tions.”’ 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
Chapter 1882, (A. D. 1872,) section 1, par. 11; Chapter 3100, (A. 
D. 1879,) section 1. 
Jones vs. State, ex rel., 411. 
State, ex rel., vs. County Commissioners Gadsden County, 418. 
County TREASURER. 
Chapter 2085, (approved 1877.) 
State ex rel., vs. Commissioners Gadsden County, 418. 
Courts. See Sub-title of ‘‘ Judges,” ‘* Justices of Peace.” 


CRIMES. 
Animals—killing, disfiguring, &e. Chapter 1637, (A. D. 1868,) 
Sub-chapter 4, Sections 74, 79 ; Chapter 1846, (A. D. 1871.) 
Mc Gahagin vs. State, 665. 


ASSAULT WITH INTENT TO COMMIT MURDER, 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 3, Section 46. 
Sherman vs. State, 888. 


AssauLT Wit INTENT TO KILL. 
Thompson’s Digest, 490, (A. D. 1832); Chapter 1637, (A. D. 
1868) ; Sub-Chapter 3, Sections 1, 34, 46. 
Sherman vs. State, 888. 


AssauLT Wits INTENT TO MuRDER. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 3, Section 34. 
Sherman vs. State, 888. 


AssauLT WitH INTENT TO Ros. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 8, Section 46. 
Green vs. State, 669. 


FaLsE SwWEARING. 

Chapter 1637; Sub-Chapter 6, Section 2; Sub-Chapter 12, Sec- 
tion 1, (approved 1868) ; Chapter 3021, Section 7, (approved 
1877) ; Thompson’s Digest, 80, (A. D. 1845.) 

Humphreys vs. State, 381. 
Dennis vs. State, 389. 


Hovsks OF ILL FAME, &C.,—KEEPING. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 8, Section 13. 
King vs. State, 183. 
Evans vs. State, 192. 
McCoy vs. State, 193. 


INFORMATIONS. 


Chapter 2042, (A. D. 1877.) 
King vs. State, 183. 
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STATUTES CONSTRUED AND REFERRED TO—{ Continued.) 
LIMITATIONS, 


Thompson’s Digest, 490, (A. D. 1832.) 
Nelson vs. State, 195. 


PLEADING, See Sub-title Indictment. - 


PoLyGaAmy. 


Chapter 1637 ; Sub-Chapter 8, Sections 4, 5. 
Gallaher vs. State, 370. 


PRINCIPALS IN THE SECOND DEGREE. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 11, Section 3. 
Montague vs. State, 632. 


DEMURRERS—SPECIAL. 


Chapter 1096, (A. D. 1861,) Section 15. 
Wade, et al., vs. Doyle, 522. 


DEMURRING AND PLEADING AT SAME TIME. 


Chapter 1096, Section 34. 
Green vs. King, 452. 


Divorce. 
Thompson’s Digest, 223, (A. D. 1835.) 
Crauford vs. Crawford, 180. 


Dower. 
Thompson’s Digest, (A. D. 1828,) 184-5. 
McMahon vs. Russell, 698. 


ELECTIONS AND ELECTION RETURNS. 
Chapter 1625, (approved August 6, 1868); Chapter 1868, (ap- 
proved February 27, 1872); Chapter 3021, (approved Febru- 
ary 27, 1877.) 
State, ex rel., vs. Board of County Canvassers, 9. 
State, ex rel., vs. Board of State Canvassers, 29. 
State, ex rel., vs. Commissioners of Jefferson County, 707. 
State, ex rel., vs. Inspectors of Election Madison County, 26. 
Humphreys vs. State, 381. 
Escueats. See Sub-title ‘‘Marriages.”’ 


EVIDENCE. 
Books of account admissible in ; chapter 662, (approved 1854.) 
Robinson vs. Dibble’s Administrator, 457. 

Justice’s docket as; chapter 2040, (A. D. 1875,) section 13 ; 
transactions, &c., with deceased persons, chapter 1983, (A. D. 
1874.) 

Raulerson vs. Rockner’s Administratriz, 809. 
Sanderson’s Administrators vs. Sanderson, 820. 
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STATUTES CONSTRUED AND REFERRED TO—{ Continued.) 
EXEMPTION OF PROPERTY FROM FORCED SALE. 
Chapter 1715, (A. D. 1869,) section 9. 
Haynes vs. Me Geehee, et ux., 159. 
Ghapter 1715, (A. D. 1869,) sections 7, 8; chapter 1944, (A. D. 
1873.) 
Phillips vs. Critchton, 600. 
EXECUTIONS, ILLEGAL. 
Thompson’s Digest, 360, (approved 1834.) 
Matthews vs.’ Hillyer, 498. 
FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Chapter 1630, (approved A. D. 1868,) section 20. 
Walls vs. Eindel, et als., 478. 


GRAND JuRY. 
When may indict for offence committed in another county ; 
chapter 1637, (A. D. 1868,) sub-chapter 13, section 14. 
Curry vs. State, 683. 


INDICTMENTS. 


Amendment of, specifications, &c., when vague and indefinite ; 


chapter 1107, (A. D. 1861.) 
Burroughs vs. State, 6438. 
Mec Gahagin vs. State, 665. 


DuPLiciry. 
Chapter 1107. 
Green vs. State; 669. 


FINDING OF BY GRAND JURY OF COUNTY IN WHICH OFFENCE NOT 


COMMITTED. 
Chapter 1637, (A. D. 1868,) sub-chapter 13, section 14. 
Curry vs. State, 683. 
INFANTS, How TO SuE. 
Thompson's Digest, 326, (A. D. 1828.) 
Sanderson’s Administrators vs. Sanderson, 820. 
JUDGMENTS AND DEFAULTS. 
Chapter 1938, (A. D. 1873.) 
Irvine and Densler vs. Snell, 234. 
Coons vs. Harllee, 484. 


JupcEs. See Sub-title County or Probate Court. 


DISQUALIFICATION OF JUDGES OF SUPREME COURT. 


Chapter 3120, (approved 1879.) 
Conn vs. Chadwick & Co., 428, 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
TRIAL BY JUDGE OF ANOTHER CIRCUIT, (WITHOUT CHANGE OF 
VENUE.) 
Chapter 351, (approved 1851.) 
Bauknight, et al., vs. Sloan & Co., et als., 281. 
Johns’ Erecutors vs. Johns, 806. 


JURORS AND Jury. See Sub-title Grand Jury. 


CHALLENGES. 
Chapter 1628, (A. D. 1868,) Sections 21, 26. 
Ladd vs. State, 215. 
DISQUALIFICATION CANNOT BE WAIVED BY JUROR. 


Chapter 3010, Section 3, (approved A. D. 1877.) 
Ladd vs. State, 215. 


JusTIck OF PEACE—DOCKET OF AS EVIDENCE. 


Chapter 2040, (A. D. 1875,) Section 13. 
Donald, et al., vs. McKinnon, 746. 


LrEN—MEcHANICS, LABORERS, ETC. 
Chapter 1632, (approved 1868) ; Chapter 3042, (approved 1877.) 
Trustees of the Wylly Academy vs. Sanford, 162. 
MARRIAGES. 
Thompson’s Digest 219, (A. D. 1829); Chapter 1127, (A. D. 
1861); Chapter 1469, (A. D. 1866); Chapter 1552, (A. D. 


1866) ; Chapter 1556, (A. D. 1866.) 
Daniel and Same vs. Sama, 487. 


MORTGAGES. 
Chapter 525, (A. D. 1858 ); Chapter 2004, (A. D. 1874.) 
Browne vs. Browne, et als., 607. 
McMahon vs. Russell, 698. 
MUNICIPAL GOVERNMENT AND POWERS. 


Chapter 1688, (A. D. 1869) ; Chapter 2024, (A. D. 1877) ; Chap- 
ter 3163, (A. D. 1879.) 
Greeley vs. City of Jacksonville, et al., 174. 
MeConthe, et als., vs. State, ex rel., 238. 


Non-Ciam. See Sub-title Statute of Limitations. 


ParTIESs, MISJOINDER OF. 
Chapter 1096, (A. D. 1861,) Section 8. 
Webster vs. Barnett, 272. 
PLEADING AND DEMURRING AT SAME TIME. 
Chapter 1096, Section 34. 
Green vs, King, 452. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
PLEAS, CONTRADICTORY. 


Thompson's Digest 331, (A. D. 1828.) 
Sanford vs. Cloud, 532. 


RECORD OF CONVEYANCES OF REAL ESTATE. 


Thompson's Digest, Section 4, Page 180. 
Emerson vs. Ross’ Executriz, 122. 


RE-ESTABLISHMENT OF PAPERS, RECORDS, ETC. 


Chapter 3019, (A. D. 1877.) 
Hart's Executor vs. Smith, 767. 


REVENUE AND TAXATION. See Sub-title ‘Common Sehools.”’ 
Necessity for warrant for Collector to enforce collection ; chapter 
1976, (A. D. 1874.) 
State vs. Rushing, 226. 
Donald, et al., vs. Mckinnon, 746. 


SALE OF LANDs OF TESTATOR OR INTESTATE BY PROBATE OR COUNTY 
Court. 
Thompson’s Digest, pages 202-8, (A. D. 1883, ’41) ; Chapter 1358, 
(A. D. 1862.) 
Emerson vs. Ross, et als., 122. 
Wilson, et al., vs. Matheson, 630. 


Strate ‘‘ PENITENTIARY ’’ OR ‘‘ PRIsON.”’ 
Chapter 1635, (A. D. 1868) ; chapter 1835, (A. D. 1871) ; chapter 
3033, (A. D. 1877.) 
Potsdamer vs. State, 895. 


STATUTE OF LIMITATIONS. 


I. Coil. 
Thompson’s Digest, 206-7, (A. D. 1828); chapter 142, (A. D. 
1848) ; chapter 1271, (A. D. 1861); chapter 1867, (A. D. 1872.) 

Sanderson’s Administrators vs. Thomas and Livingston, 468. 
Wade, et al, vs. Doyle, 522. 
Sanford vs. Cloud, 557. 
Browne ys. Browne, et als., 607. 
Sanderson’s Administrators vs. Sanderson, 820. 


Il. Criminal. 
Thompson’s Digest, 490. 
Nelson vs. State, 195. 
StayinG PROCEEDINGS. 


Thompson’s Digest, 351, (A. D. 1828.) 
Wade, et al., vs. Doyle, 522. 
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STATUTES CONSTRUED AND REFERRED TO —{ Continued.) 
STRIKING OUT PLEAs. 
Chapter 1096, (A. D. 1861,) section 16. 
Wade, et al., vs. Doyle, 522. 
Thompson’s Digest, 331, (A. D. 1828.) 
Sanford vs. Cloud, 582. 


SUPERINTENDENT OF CoMMON SCHOOLS. 


Chapter 1686, (A. D. 1869,) section 19, par. 12. 
State, ex rel., vs. County Commissioners Gadsden County, 418. 


Taxes. See Sub-titles ‘‘Common Schools,”’ *‘ Revenue and Tazation.”’ 


TERMS OF CrrcuiT CouRT. 
Chapter 3117, (approved 1877.) 
Benbow vs. Marquis & Co., 236. 
Thompson’s Digest, 322, (A. D. 1828); chapter 1561, (A. D. 1866.) 
Bass vs. State, 685. 


TREASURER OF County ScHOOL FunD. 
Chapter 2085, (approved A. D. 1877.) 
State, ex rel., vs. Board County Commissioners Gadsden 
County, 418. 


VENUE, CHANGE OF. 

Chapter 1637, (approved 1868); Sub-Chapter 13, Section 13; 
Thompson’s Digest 333, 524, (A. D. 1828, 1845) ; Chapter 373, 
(approved 1851.) 

McNealy and Routhac vs. State, 198. 
Bauknight, et al., vs. Sloan & Co., et als., 281. 
Johns’ Executors vs. Johns, 806. 


VERDICT. 


Of less degree of the offence than is charged in the indictment. 
Chapter 1637 ; Sub-Chapter 13, Section 7. 
Potsdamer vs. State, 895. 


WITNESSES, ATTACHMENT FOR. 
Thompson’s Digest 334, (A. D. 1828.) 
Green vs. State, 669. 
. Writ or ERROR. 


State not required to give bond on prosecuting ; Thompson's Di- 
gest 447, (A. D. 1836.) 
State vs. Rushing, 223. 


Writ OF PROHIBITION. 


Chapter 3002, (approved February 10, 1877.) 
Sherlock vs. City of Jacksonville, 93. 
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STATUTES CONSTRUED AND REFERRED TO—(Continued.) 
‘©WrITEING WHEREBY MONEY IS PROMISED OR SECURED TO BE ParD.”’ 


Thompson’s Digest 348, (A. D. 1828.) 
Bellas vs. Keyser, 100. 


STATUTE OF FRAUDS. 


Payment of the purchase price of land, upon a parol agreement to 
convey, no other act being done by either party under the agree- 
ment, is not enough to take the case out of the statute of frauds, 
and a court of equity cannot decree a specific performance, 
Price vs. Price et ux., 605. 


STATUTE OF LIMITATIONS. See Criminal Law, 7; Pleading, 
(Law, ) 8. 


1. The statute of limitations in respect to crimes is to be construed 
liberally in favor of defendants, anditis not necessary for a party 
relying upon it to plead it in bar. The offence must be proved 
to have been committed within the statutory limitation. Nelson 
vs. State, 195. 


2. A conviction for murder in the third degree, although had on an 
indictment for murder, cannot be sustained where the offence 
was not prosecuted within the period fixed by the statute, to- 
wit: ‘‘ Within two years next after the offence shall have been 
committed.”’ Id. 


. Cause of action on merchant’s account accrued against intestate 
in January, 1868 ; intestate died in June, 1871, and letters of ad- 
ministration issued in November, 1871; suit commenced in Au- 
gust, 1876, plea of statute of limitations which was passed Feb- 
ruary 27, 1872; no allegation that claim had been presented, 
under the statute of non-claim, to the administrators; on de- 
murrer to the plea; Held, That the plea was good. Sanderson’s 
Administrors vs. Thomas and Livingston, 468. 


+ 
-y 


4, In an action of ejectment, pleas under the statute of limitations 
simply denying the seizin or possession of the plaintiff, his 
grantor, ancestor, or predecessor, withing seven years before the 
commencement of the action, or the accrual of the right of ac- 
tion, are bad. Upon proof of legal title, any possession not ad- 
verse is in subordination to the legal title, and an adverse pos- 
session should be set up by the pleas. Wade, et al., vs. Doyle, 
522. 

5. The act of limitations of February 27, 1872, applied to all'‘rights 
of action which had accrued in the past as well as to those 
which would accrue in the future. The case of Spencer vs. Mc- 
Bride, 14 Fla., 403, approved. Jd. 


6. The saving clause in the statute of 1872 only extends to the per- 
sons to whom the title first accrues, and when the statute has 
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STATUTE OF LIMITATIONS—( Continued.) 
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once begun to run, it will continue to run without being impeded 
by any subsequent disability, such as infancy and coverture. i, 

Under the statute of limitations, in force in this State from 1850 
to December 13, 1861, seven years’ possession by a defendant, 
and those under whom he holds, adverse to plaintiff, and those 
under whom he holds, no legal disability operating to suspend 
the statute being shown, vests a good possessory title in the de- 
fendant as against the plaintiff and his grantors. Sanford vs, 
Cloud, 557. 


. A claim under a patent issued by the United States at a time when 


there was no title in the United States, is a sufficient claim of 
title. In such cases, it is not necessary that there should be a 
rightful title or a good conveyance, nor is it necessary under the 
statute of limitations of 1848 that title should be claimed under 
a written contract. Id. 


. A suit in equity to sell land mortgaged, and to apply the proceeds 


thereof to the payment of a promissory note secured by the 
mortgage, is anaction upon a contract founded upon an instru- 
ment of writing under seal within the meaning of the tenth sec- 
tion of chapter 1869, of the Laws of Florida, entitled ‘‘ An act 
of Limitations in Civil Suits,’’ approved February 27, 1872, and 
such suit can be maintained in equity, notwithstanding an action 
at law upon the note is barred. Browne vs. Browne et als., 607, 


. An exhibition or presentation of a claim to the administrator 


within the limitation of one year from the issuing of his letters 
(section 15, chapter 1869, laws,) stops the running of the statute 
of non-claim, as well as the statute limiting the time for actions 
against an administrator. The creditor is not obliged to reduee 
his claim to judgment. What constitutes an exhibition within 
the meaning of the statute, considered and defined. Sanderson's 
Administrators vs. Sanderson, 820. 


The general rule is that an administrator may or may not plead 
the general statute of limitations against a claim not barred in 
the lifetime of the intestate and otherwise justly due. This 
rule, however, is not applicable to statutes in terms limiting the 
time in which an action may be brought against him in his rep- 
resentative capacity as administrator. He should be charged with 
all the debts paid which were barred by such statutes. Section 
15, of the act of February 27, 1872, chapter 1869, laws, is such 
a statute. The terms, “after the expiration of that time,” in 
the section referred to, considered and explained. A majority of 
the court hold that where notice calling in claims under the stat- 
ute of non-claim had been given anterior to the passage of the 
act prescribing the limitation of one year, the limitation of one 
year does not operate. Id. 
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STATUTE OF LIMITATIONS—( Continued.) 

12. An administrator of a solvent estate has a right in this State to 
retain a debt due himself not barred in the lifetime of the in- 
testate or at the date of the issuing of his letters. It is not 
necessary that he should file his claim with the Judge of Probate 
or present it to himself, to save the operation of the statute of 
limitations or the statute of non-claim. Upon final settlement 
he has a right to have his claim satisfied, if it is not of such a 
character as a presumption of payment will operate. Jd. 

13. Where the fair presumption and conclusion from the evidence is 
that an administrator, who was the surviving partner of the in- 
testate, did not at the commencement of the suit know of the 
reception of moneys on partnership account by the deceased, and 
the lapse of time has not been sufficient to make it a stale claim, 
no presumption of payment arises. Jd. 

STATUTE OF NON-CLAIM. See Administrators and Exrecutors, 13, 
14, 16; Statute of Limitations, 3, 10, 11, 12. 

SUPERINTENDENT OF PUBLIC SCHOOLS. See Schools, 7. 8. 

SUPERSEDEAS. See Appeals, 11. 

SUPPLEMENTAL BILL. See Pleading (Equity), 5 ; Practice (Hquity), 6. 

SUPREME COURT AND JUDGES. See ‘ Courts and Judges.”’ 

TAXATION AND TAXES. See Attorneys at Law, 2; Principal and 
Surety, 2, 3, 4; Schools, 1, 2, 3, 4, 5, 6, 7, 8, 9,10; Trusts and 
Trustees, 2. 

In the absence of a warrant being annexed to the assessment roll 
delivered to the Collector of revenue as required by law, he can- 
not proceed to enforce the payment of taxes, and a sale made 
without such warrant passes no title. Donald vs. McKinnon, 746, 


TENANTS IN COMMON. See Criminal Law, 9; Ejectment, 1, 2; 
Ships and Shipping, 3, 4, 5, 6. 

TENDER. See Mortgage, 2,5; Vendor and Purchaser, 3. 

TITLE. See Administrators and Hrxecutors, 5; Courts and Judges, 
(Probate,) 2; Forcible Entry and Unlaoful Detainer ; Vendor 
and Purchaser. 

TRANSFER OF CAUSES. See ‘‘Change of Venue.” 

TREPASS— 

Action oF. See Pleading, (Lavw,) 6. 
On Lanps. See Pleading, (Lavw,) 5, 6. 

TRIALS. See Change of Venue, 4; Verdict. 

TRUSTS AND TRUSTEES. See Administrators and Executors, 12; 
Guardian and Ward, 2; Mortgage, 1, 3, 6, 8, 9, 10; Practice, 
(Equity,) 3; Vendor and Purchaser, 6, 7; Wills, 1. 

1. A party having the right to enter into possession of land, and 
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TRUSTS AND TRUSTEES—( Continued.) 


ci] 


agreeing to so enter in a contract of purchase based upon an 
acknowledgement of title in another and obtaining possession so 
far as this party is concerned under such agreement, is estopped 
from referring his possession to rights acquired under a convey- 
ance by a third party tohim. A party thus entitled to posses- - 
sion, or thus in possession, acquiring an outstanding title, holds 
it in trust and not for his own benefit. Sanford vs. Cloud, 557. 


. An executor and trustee is entitled in accounting with the cestui 


que trust and legatee to a credit for her proper proportion of the 
taxes chargeable against the trust estate and paid by him. Mer- 
ritt vs. Jenkins, et ux., 593. 


. Where several things, such as bonds and lands, are subject to the 


same trusts in the hands of the same trustee, funds realized from 
either the bonds or the lands may be applied by the trustee to 
the payment of the taxes upon both or either. Jd. 


. Where a joint and several note of husband and wife, the wife be- 


ing a legatee and cestui que trust, is given to the trustee as such, 
{he being also executor, ] for the joint use of the land belonging 
to the trust, and the reasonable presumption in the case is that the 
credit was extended because of the responsibility of the wife 
and the relation of legatee and executor and trustee, her estate 
is in equity chargeable with the note. Jd. 


. In such ease, she being a debtor to the trust estate, cannot with- 


hold from the trust estate that which she owes, and at the same 
time have all that is coming toher. A legatee is not entitled to 
her legacy while she retains in her own hands a part of the fund 
out of which her own and other legacies are to be paid. Jd. 


. In stating his account, the master, in a case of this character, 


should allow interest up to the date of his report, and the decree 
should be for the balance found due by the master, with inter- 
est from the date of the report until paid, not for a sum equal 
to the amount found due by the master with interest to the date 
of the decree Td. 


. In stating an account between trustee and cestui que trust of this 


character, charges paid by the trustee should be first deducted 
from the interest due upon the legacy up to the date of the 
charge. If the charge exceeds the interest, the difference is to 
be applied to the amount of the legacy due, and the balance will 
constitute the new principal. If the charge is less, the interest 
remaining over is not added te the principal, but the old princi- 
pal remains and the excess of interest is added to the interest to 
be ascertained. Jd. 


8. Where the trustee and executor holds the note of the cestui que 


trust and legatee, which note is less than the amount due the 
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TRUSTS AND TRUSTEES—(Continued.) 

legatee, the principal and interest due from the trustee is first 
ascertained and from this the principal and interest of the note 
is deducted. The balance is the amount due. Jd. 


9. A paper in the form of a mortgage which in terms conveys real 
estate to secure a debt, the mortgagor having no legal title but 
only a right to the rents and profits for life, creates no lien upon 
the realty, but is good as an assignment or pledge of the rents 
and profits. Wilson vs. Russ and Merritt, 691. 

10. A trustee holding the legal title of land is a necessary party in a 
proceeding affecting the property or any interest therein ; but 
when there is no trustee in being, at the commencement of suit, 
and a decree does not affect the title or the interest of a remain- 
derman, the decree reaching only the net income of the property, 
a trustee may be appointed by the final decree, with proper di- 
rections as to the management of the property and the payment 
of the income. Jd. 

11. If a trustee so appointed refuse the trust, a receiver may be ap- 
pointed to protect the interests of all parties interested in the 
estate. Jd.] 


VENDOR’S LIEN. See Vendor and Purchaser, 1, 6. 

VENDOR AND PURCHASER. See Pleading, (Hquity,) 6,7; Trust, 1. 

1. A vendor of land has not by virtue of his lien for unpaid purchase- 
money a lien upon the rents and profits. The equitable right of 
a mortgagee to charge upon the rents and profits depends upon 
the peculiar circumstances of the case. Such equitable charge 
is subordinate to any lawful lien upon the products existing at 
the time they are sought to be charged. Wooten vs. Bellinger, 289. 

2. It is not necessary that the vendor should have a complete, unin- 
cumbered title at the time he contracts. It will be sufficient if 
he will make a good title at the time he agreed to convey. The 
general allegation ina plea that vendor has not a good title is not 
sufficient. Vendee must state facts showing exactly where the 
deficiency is. It is the province of the court to determine what 
constitutes a good title, and to present the question, the facts 
urged in denial of its existence must be stated by the pleader. 
Sanford vs. Cloud, 532. 

3. Covenants that upon the faithful performance by vendee of the 
covenants and agreements to be by him performed, and upon the 
payment of the several sums of money mentioned, and the in- 
terest thereon at the times and in the manner and at the place 
mentioned to the vendor, that thereupon the vendor will well and 
faithfully execute and deliver a good and sufficient deed, and 
thereby convey a good fee simple title, are dependent covenants. 
After the expiration of the time for the payment of the last in- 
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VENDOR AND PURCHASER—( Continued.) 


stalment and the performance of the last act, the vendee, to 
have his action for an entire breach, must execute and tender a 
conveyance in conformity to his contract, and the declaration in 
the suit must aver such tender. An averment of readiness and 
willingness to convey is not sufficient. Jd. 


4, In an action by vendee against vendor upon an executory contract 
for the sale of land, the general rule is that the measure of dam- 
ages is the purchase-money and interest and expense of investi- 
gating title. This rule, however, does not apply where there is 
want of good faith in the vendor shown by his voluntarily con- 
veying the land to another, or by any other act inconsistent with 
the utmost good faith. In such cases, or in cases where vendor 
had no title, although he acted in good faith, he is liable for the 
value of the land at the time of the breach, with interest from 
that date. Id. 

5. A party in possession of land, seeking to set aside a contract of 
purchase of such land which he made with another person, as a 
cloud upon his title otherwise acquired, must clearly establish 
his own title before he can have such relief. Equitable relief of 
this character is granted only in cases of clear title in the plaintiff. 
Sanford vs. Cloud, 557. 

6. Where, ina bill filed to enforce an equitable lien upon land, a 
third person as defendant claims to be a purchaser in possession. 
and that he has made valuable improvements upon the land, and 
does not positively deny that he had notice ascharged in the bill 
of the equities of the complainant, and does not show that he 
has entered into a valid agreement to purchase, nor paid any part 
of the purchase-money, nor what improvements have been made 
by him on the premises, or their value, such claimant has no 
standing as a bona fide purchaser without notice. Porter, et a/.. 
vs. Teate, 813. 

7. Knowledge on the part of a vendee that another is in possession 
of land, he (the vendee) believing that she in possession is a ten- 
ant, coupled with notice (constructive by its record) of the con- 
tents of an instrument relating to the land, but not passing the 
legal title to his grantor, in which, bya description of the topog- 
raphy of the land, he would be led to inquire as to the claim 
and interest of the party in possession, is sufficient information 
to lead the vendee to a knowledge of the nature of the title and 
claim of the party in possession, and a court of equity will deem 
him conusant of it. McRae, et al., vs. McMinn, 876. 

VERDICT. See Criminal Law, 22, 27, 28. 
Parties consenting that two actions of the same character between 


the same parties with like defenses shall be submitted to the 
same jury for trial at the same time, having made no objection 
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VERDICT—( Continued ) 
to the rendition of one verdict at the time, will not be heard to 
object thereafter. Raulerson vs. Rockner’s Administratrix, 809. 
VENUE. See Change of Venue. 
WAIVER. See Appeals, 18, 20, 21; Hvidence and Witnesses, 5; Judg- 
ment, 13; Pleading, (Law,) 19; (Hquity,)5 ; Practice, (Hquity,) 6; 
Verdict. 
WIDOW. See Child’s Part ; Dower. 


WILLS. 

1. An estate vested under a will in A., as trustee for B., so long as B. 
shall live with C. upon the homestead place of the testator, B. 
and C. living upon the place anterior to and at the death of the 
testator, presents the case of a testamentary disposition of prop- 
erty upon condition subsequent. Jenkins vs. Merritt, et ux., 34. 

2. When there is no ambiguity in the terms of a will, no doubt or 
uncertainty as to subject-matter or persons upon which it is to 
act, no technical words whose strict legal signification must be 
varied to conform to the intent of the testator, and no doubt 
arising from a consideration of the whole will, parol evidence of 
collateral facts and circumstances is inadmissible. Upon the 
happening of a state of facts not contemplated and provided for 
by the testator, courts are not authorized to imagine what would 
have been the desire of the testator under such circumstances 
and to enforce such presumed desire as a part of his will. /d. 

3. Conditions in restraint of marriage not being favored, equity will 
not decree a forfeiture of an estate by implying a condition of 
celibacy from a simple requirement of co-residence of two 
females, both of whom are unmarried at the death of the testa- 
tor, one of the females being a niece of the wife of the testator, 
the other being a daughter of the testator of weak mind and im- 
prudent habits, accustomed to receive care and attention at the 
hands of the niece. Jd. 

4, Conditions which destroy an estate are taken strictly, and although 
a forfeiture must be enforced when clearly established, it should 
not prevail upon doubtful testimony. Jd. 

WITADRAWAL OF PAPERS. See Practice, (in Supreme Court.) 
WITNESSES. See Evidence and Witnesses. 
WRIT OF ERROR. See Appeals, 2. 

The State is not required to give bond when she prosecutes a writ of 
error. The statutes authorizing the payment of the costs by the 
Treasurer upon the warrant of the Comptroller regulate the lia- 
bility of the State in this respect. State vs. Rushing, 223. 

‘‘WRITINGS WHEREBY MONEY IS PROMISED OR SECURED 


TO BE PAID.” See Contracts. 
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